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The Scenario of Privacy Law
Hon’ble Mr. Justice M. Venugopal *

In the year 1979, India ratified the International Covenant on
Civil and Political rights which came into effect in the year 1976.
Thomas Cooley termed, ’Right of Privacy as the ‘Right to be let
alone’,1. In modern times, the ambit of privacy law has so widened
to take within its fold , the right of a Homo sapien to arrange and
to conduct the affairs of his family in accordance with his personal
beliefs and preferences etc., ‘Right to Privacy ‘protects the personal
liberty and dignity of human beings. However, there is no privacy
law/statute in our country.

Universal Declaration of Human Rights, 1948.2
Article 12 of Universal Declaration of Human Rights , 1948
enjoins that ‘No one shall be subjected to arbitrary interference with
his privacy, family, home or correspondence nor to attack upon his
honour and reputation. Everyone has the right to protection of law
against such interference or attacks.’

European Convention on Human Rights 3.
Article 8 of the European Convention on Human Rights
speaks of ‘right to respect for private and family life. Every one has
the right to respect for his private and family life, his home and his
correspondence. There shall be no interference by a public authority
*
1.
2.
3.

Judge, High Court, Madras.
Thomas Cooley,’His treatise on Torts,II Edition, Collaghen & Company,Chickago,1988,P.29
www.un.org last visited 7.5.2015..
www.echr.coe.int/Documents/Convention_ENG.pdf last visited 9.5.2015.
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with the exercise of this right except such as is in accordance with
law and is necessary in a democratic society in the interests of
national security, public safety or the economic well being of the
country, for the prevention of disorder or crime, for the protection
of health or morals or for the protection of rights and freedom of
others. Also that Art.17 of the International Covenant on Civil and
Political rights4 has reiterated the aforesaid position.

Salient features of Privacy Law:
It is to be borne in mind that the ‘Right to Privacy’ is not
explicitly mentioned under the constitution . Whether a right of
privacy can be claimed or has been infringed in a given case would
depend on the facts of the said case .5
Even the modern law of torts, affords protection to persons
against violation of privacy 6 in respect of the following:
1)		 Intrusion of solitude: Physical or electronic intrusion into
one’s private quarters.
2) Public disclosure of private facts: The dissemination or
truthful private information which a reasonable person
would find objectionable.
3)		 False light: The publication of facts which place a person in
a false light even though the facts themselves may not be
defamatory.
4) Appropriation: The unauthorized use of a persons name or
likeness to obtain some benefits .
The Privileged Communications :
Sec. 122 of the Indian Evidence Act, 18727 specifies that
husband and wife are competent witnesses in all civil proceedings.
In so far as criminal proceedings are concerned, against the
accused,husband or wife is not a competent witness. It cannot be
forgotten that the married couples are prohibited from disclosing
any communication made between them during marriage without
the consent of the person who made it.
4.
5.

6.
7.

(No one shall be subjected to arbitrary or unlawful interference with his privacy, family,
home or correspondence, nor to unlawful attacks on his honour and reputation. 2.
Everyone has the right to the protection of the law against such interference or attacks.
(The right of privacy has evolved to protect the freedom of individuals to choose whether
or not to perform certain acts or subject themselves to certain experiences. This personal
autonomy has grown into a ‘liberty’ protected by the Due Process Clause of the 14th
Amendment) . https://www.law.cornell.edu/wex/personal_autonomy last visited
9.5.2015.
William L.Prosser,Privacy, California Law Review,Vol. 48,Issue 3 August,1960 Pg.3
Act No.1. of 1872.
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In short, Section 122 of the Indian Evidence Act, inhibits
disclosure of marital confidence and it cannot be violated by
a spouse through medium of a third person T.J.Ponnen v.
M.C.Varghese,8 It is further observed and held on the question
as to whether a communication by a husband to his wife would
amount to publication in law , the precedent in Wennhak v.
Morgan9, appears pertinent. The question was whether the handing
over of a letter with a libelous imputation by the libeler to his wife
was publication. Baron Huddleston with concurrence of ManistyJ.,
held “that the uttering of a libel by a husband to his wife is no
publication.” Though the reason for that dictum was the common
law recognition of unity of spouses, I think that the same result
must follow when communications between husband and wife are
precluded by statute from being disclosed; for that which cannot be
or is not proved in court has to be assumed as non-existent in the
eye of law.”
In terms of Sec.123 of the Indian Evidence Act10 , the foundation
of the claim or privilege is whether the evidence sought to be
given is ‘derived from unpublished official records relating to any
affairs of the state.’ This is essential condition precedent before
any privilege can be claimed. A person summoned to produce
a document is bound before court or to send the same through
another inspite of any objections to be produced or employed in
evidence as per Sec.162 of the Indian Evidence Act.
That apart, Section 91 of the Criminal Procedure Code,197311
provides that when any court considers the production of any
document or things necessary for the purpose of any investigation,
enquiry or trial it may issue a summon for its production. However,
Section 91(3) of the Criminal Procedure Code points out that ‘ nothing
in the Section is deemed to affect the Indian Evidence Act, Section
123 and Section 124. However, the discretion under Section91 of the
Criminal Procedure Code must be exercised judicially and in such
a way as not to conflict with the policy in Section 162 of Criminal
Procedure Code and in Section 123 and - Section 125 of the Indian
Evidence Act as per R v. Bilal Mohammed 12 .
8.
9.
10.
11.
12.

1967 Crl.L.J.1511 & P.1157.
(1888)20 QBD 635.
Supra Note 8.
Act No.2. of 1974.
AIR 1940 Bombay 768.

6

Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

Section 124 of the Indian Evidence Act, requires that the
communication made to a public officer in official confidence‘
ought not to be disclosed or as being detrimental to the public
interest or service as per the decision and Halsbury’s Laws of
England13 . It further says that no Magistrate or police officer ‘shall
be compelled to say,’ but the discretion as to whether he will say
or not has been left with the magistrate or the police. The police
officers are directed to maintain secrecy in regard to the sources of
their information. Also, Section 125 categorically points out that no
magistrates or police officers can be compelled to disclose how and
from whom he got information about the commission of an offence.
As per Section 126 of the Indian Evidence Act, to qualify as
privileged communication , the said communication by a party/
litigant to his attorney must be of a confidential nature. Section
127 of the Indian Evidence Act exists to a communication made to
the pleaders clerks the same confidential nature that attaches to
a communication to a pleader direct. Section 128 of the Indian
Evidence Act refers to an implied waiver and enjoins that the
privilege is not waived if a litigant to a suit tenders evidence therein
at his own interests or otherwise. Section 129 of the Indian Evidence
Act speaks of ‘confidential communications with legal advisers’.

Glimpse of Foreign decisions:
In Madafferi v. Australia 14 an Illegal migrant was denied
a permanent residence and the said denial was based on previous
criminal convictions. It is held by the committee that even a case of
suppression of families on account of expulsion of some members
is a violation of right to family life. A state ought to weigh the
importance of the reason of the expulsion with the hardship
faced by the family. In so far as the communication of privacy is
concerned, the committee has opined that control or censorship of
the correspondence shall be subject to satisfactory legal safeguards
to avert in a arbitrary application.
In the decision of Moustaquim v. Belgium 15 the expulsion of
foreigners in the manner that leads to the division of the family has
been held to be a violation of the right to family life.
13. Hals iii Edition Vol.15 Para 756
14. Francesco Madafferi v. Australia, Communication No. 1011/2001, U.N. Doc. CCPR/
C/81/D/1011/2001 (2004). http://www1.umn.edu/humanrts/undocs/html/10112001.html Comm.No.1n 011/2001(UNHRC).last visited 9.5.2015.
15. Appl.No.12313/86 http://hudoc.echr.coe.int/sites/eng/pages/search aspx?i = 001 57652 last visited 9.5.2015.
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In the decision of XVY reported 16 the facts were that a News
paper company secured an information that two practicing doctors
in hospital were HIV position and were permitted to continue their
practices. Coming to know of this, the hospital obtained an order of
injunction restraining the newspaper from using that information.
But the Newspaper had published the information in a number
of Articles. When the plaintiff sought further information from
disclosing the names of the Doctors, Justice Ross observed and held
as follows: “The public interest in preserving the confidentiality
of hospital records identifying actual or potential aid sufferance
outweighed the public interest in the Freedom of the press to publish
such information because victims of the deceased and not to be
deterred by fear of discovery from going to hospital for treatment
and free and informed public debate about aids could take place
without publication of the confidential information acquired by the
defendants.”
In the decision of Monary v. Hungery17, It is held that in cases
of abduction of children from one state to another to avert adverse
custody decisions gives rise to an obligation on both the states to
act swiftly in returning the child to custody lawfully held.
In Hurig v. France18 The case concerning the interception of
the communication privacy is concerned, the court has held that
phone tapping undertaken was not in accordance with law is a
violative of the right to respect for private and family life.

Scenario of Indian Decisions:
In the decision of the Hon’ble Supreme Court in Kharak
Singh v. State of Uttar Pradesh and others 19 whereby and where
under in Paragraph 20, It is inter alia, held that ‘The right of privacy
is not a guaranteed right under our Constitution and therefore, an
attempt to ascertain the movements of individual which is merely
a manner in which privacy is invaded and is not an infringement of
fundamental right guaranteed by part III of the Constitution.
In the decision of the Hon’ble Supreme Court in Govind v.
State of Madhya Pradesh and another 20 It is observed as follows:
16. [1988] 2 All ER 648, http://www.lawandjustice.org.uk/LJcases.htm last visited 9.5.2015.
17. Romania,(2005)41 EHRR 77 http://www.incadat.com/index.cfm ? act = search.detail &
cid = 802 & lng=1&sl=3last visited 9.5.2015.
18. Series A.No.176-B Appl.N0.11105/84 (1990)12EHRR 528
19. AIR 1963 SC P1295 &1303.
20. AIR 1975 SC Pg 1378&1379.
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“The right to privacy will necessarily have to go through a
process of case-by case development . Therefore, even assuming the
right to personal liberty, the right to move freely throughout the
territory of India and the freedom of speech create an independent
right of privacy as an emanation form them which one can
characterize as a fundamental right, it cannot be held that the right
is absolute”.
In Rajagopal v. State of Tamilnadu 21 The Hon’ble Supreme
Court had accepted the principle ‘Right to be let alone ‘under
the umbrage of Article 21 of the Constitution of India. Also,Art.8
of European Convention on Human Rights was given the seal
approval. 22
In the decision of the Hon’ble Supreme Court in Mr. ‘x’ v.
Hospital ’z’23, It is laid down as follows:
“Right is an interest recognized and protected by moral or
legal rules. It is an interest the violation of which would be a legal
wrong. Respect for such interest would be a legal duty. That is
how be Salmond has defined the “Right”. In order, therefore, that
an interest becomes the subject of a legal right, it has to have not
merely legal protection but also legal recognition. The elements
of a “Legal Right” are that the “right” is vested in a person, the
later can seek its protection against a person who is bound by a
corresponding duty not to violate that right”.
In the decision of the Hon’ble Supreme Court in District
Registrar and Collector Hyderabad and another v. Canara Bank 24
wherein it is inter alia, observed and held as follows:
“…. This part of the Section.73 permitting delegation to
“any person “ suffers from the above, serious defects and for
that reason is , unenforceable. The state must clearly define the
officers of designation or State that the power can be delegated
to officers not below a particular rank in the official hierarchy, as
may be designated by the State. It cannot be denied that there
is an element of confidentiality between a Bank and its banking
21. AIR 1995 SC 264.
22. (It provides a right to respect for one’s “private and family life, his home and his
correspondence”, subject to certain restrictions that are “in accordance with law” and
“necessary in a democratic society”.)
23. AIR 1999 SC P 495.
24. AIR 2005 SC Pg.186. and Pg.187.
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customers in relation to the latter banking transactions. Hence
the State cannot have unrestricted access to inspect and seize or
make roving inquiries into all Bank records without any reliable
information before it prior to such inspection.
The Andhra Pradesh Amendments permits inspection being
carried out by the collector by having access to the documents
which are in private custody, ie., custody other than that of a public
officer. It is clear that this provision empowers invasion of the
home of the person in whose possession the documents “tending
“ to or leading to the various facts stated in Sec.73 are in existence
and its one without any safeguards as to probable or reasonable
cause or reasonable basis or materials. Clearly violates the right
to privacy both of the house and of the person. The expression
“personal liberty in Art. 21 of the Constitution of India is of the
widest amplitude and it covers a variety of rights which got to
constitute the personal liberty of man. Possessing a document not
duly stamped is not by itself any offence. Under the grab of power
conferred by section 73 the person authorized may go on rampage,
searching house after house i.e., residences of the persons or the
places used for the custody of documents. The possibility of any
wild exercise of such power may be remote but then on the framing
of S.73, the provision impugned herein, the possibility cannot be
ruled out. Any number of documents may be inspected, may
be seized and may be removed and at the end the whole exercise
may turn out to be an exercise in futility. The exercise may prove
to be absolutely disproportionate with the purpose sought to be
achieved and, therefore, a reasonable nexus between stringency of
the provision and the purpose sought to be achieved ceases to exist.
Also, under the Andhra Pradesh State Rules (1986) the
obligation is cast on the bank or any other person having custody
of the documents ,though it may not be a party to the document,
to pay the duty payable on the documents to pay the duty payable
on the documents in order to secure release of the documents. For
the aforesaid reasons Section 73 of the Stamp Act 25 (as amended
in its application to the State of Andhra Pradesh ) 26 is ultra vires of
the Constitution.

25. Act No.13 of 1899.
26. Act No.17 of 1986.
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Access to Information:
The Indian Telegraph Act, 188527 and the Information
Technology Amendment Act ,2008 deal with the interception/
access. The Internet service provider license establish the ways in
which the service providers must access the company in carrying
out an interception through systematic access and proactive
disclosure.
In India, the TRAI had issued a direction on 26.2.2010 stating
that the service providers and to ensure compliance with the license
conditions with respect to confidentiality and privacy protection.
Also, there should be a mechanism put in place to prevent breach
of confidentiality. Moreover, the government of India ‘ Central
Monetary System” is meant to monitor communications on mobile
phones, landlines and internet in the country to strengthen the
security aspects of the country.
Gathering of relevant details:
Sec.53 of the Criminal Procedure Code was amended to enable
the collection of medical details from the accused/individual upon
their arrest if there are reasonable grounds’ for believing that such
examination will afford evidence as to the crime. Further , in the year
2007 a draft DNA profiling was established to form a centralized
DNA Bank that would incorporate in future from existing DNA
data banks and store DNA records of suspects, offenders , missing
persons and volunteers. Besides the above the Credit Information
Companies (Regulation Act,2005) 28 allows the creation of credit
information agencies which enable banks to readily access the
entire credit details of the borrower. Also, the Act, regulates the
action of Credit Information Companies thereby seeking to prohibit
infraction of Privacy rights of data subjects at the hands of credit
Institution.
When a Court of law demands or the concerned Police officer
is in need of relevant health information/ particulars relating to
an individual upon requisition so being made in this regard like
in accident compensation/workman compensation and consumer
protection cases or where the requisite information/particulars are
sought for by the Information Technology authorities, the same
may be divulged.
27. Act No.13 of 1885.
28. (The Credit Information Companies (Regulation) Act, 2005 (“CIC Act”), is a legislation
enacted by the Government of India to regulate the actions of credit information
companies in India (“CIC’s”) in India and to facilitate efficient distribution of credit as
well as for matters connected to the same.)
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Confidentiality of Medical Information:
Under the caption, privacy such as anonymity physical
privacy, secrecy, bodily information, genetic data illness, proprietary
privacy29 will be included. In the decision of Mc Kennitt v. Ash30
the court of Appeal held that” Personal health information to be
recorded as “Double Private” Where information disclosed is in
fiduciary relationship.
Issue of Privacy:
In so far as the issue of privacy is concerned, it is the vital
importance of the Internet world. Privacy relates to two kinds
of interests, informational privacy interest and autonomy
privacy interest. ‘Informational Privacy interest means interest in
precluding the dissemination or misuse of sensitive and confidential
information. ‘Autonomy interest means interest in picking intimate
personal decision or conducting personal activities without
observation, inclusion or interference as per the decision in Hill v.
National Collegiate Athletic Association. 31
In the famous decision of Gallela v. Onnasis 32 the court held
that interference by press in privacy of individual can be no greater
than necessary to protect the overriding public interest. In Phoolan
Devi v. Shekhar Kapoor and others 33 It was held that” Right to
Privacy to be implicit in the right to life and property and extended
to its public figures.
At this stage, it is worth to recall and recollect the golden
words of Arnold Toynbee , who said, ‘Man cannot live without a
minimum freedom, any more than he can live without a minimum
of security, justice and food. There seems to be in human nature
an intractable vein… which insists on being allowed a modicum
of freedom and which knows how to impose its will when its
goaded beyond endurance. 34 Furthermore , it is apt to point out
the illuminating words of Chief Justice Harlan F. Stone , who said,
‘Man does not live by himself and for himself alone. There comes a
point in the organizations, of complex society where individualism
29. Franklin Allen,’Privacy and Medicine’,E.N.Zatta Ed The Stanford Encyclopaedia of
Philosophy’,2011.
http://www.academia.edu/2996059/Descargar_n % C3%B Amero_ completo Last
visited 9.5.2015.
30. 2006 EWCA CIV. 1714: 2008 Q.B.p 73.
31. 865 (P2d) 633(1944).
32. 353 F.Supp.196 (SDNY) 1972 . Decided by the District Court Of New York 5 July 1972.
33. CDJ 1994 DHC 744.
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must yield to traffic regulations , where the right to do as one will
with his own must bow to zoning ordinances, or even on occasion
to price fixing regulations. Just where the line is to be drawn which
marks the boundary between the appropriate field of individual
liberty and right and that of government action for the larger good
so as to insure the least sacrifice of both types of social advantage is
the perpetual question of constitutional Law’.
In this connection, It is worthwhile to recollect the famous
words of John Locke’, who said, ’the end of law is not to abolish
or restrain , but to preserve and enlarge freedom’ . 35 In reality,
Article 21 of the Constitution of India covers the right to privacy as
a fundamental right to protect the autonomy interest. Section 72 of
the Act, Information Technology Act, 2000 protects the informational
privacy interests , in prohibiting disclosure of information received
by a person in pursuance of the powers conferred under the act.
Individual being a public figure, by conduct assents to his
personality recognition and publication of information relating to
his work etc., but it, the rider is that it will not include an invasion
into every aspect in private life.

Disposition:
The concept of ‘Privacy’ cannot remain stationary. It must
march ahead and move forward to adapt itself to the changing
aspirations and needs of the present day society. In this connection,
it is to be relevantly pointed out that the group of experts on
Privacy had submitted a report under the Chairmanship of Former
Chief Justice of Delhi High court on 16.10.2002 making significant
recommendations to the Department of Personal and Training
(Government of India) relating to Privacy Act for our Country.
Certainly , a day is not far off when the central government
brings forth a complete and comprehensive Privacy Act for India
at an early date by fulfilling the requirements/aspirations of
present day societal needs in a developing economy and modern
technological world.

************
34. Arnold Toynbee,’A historian’s approach to religion,’ The Journal of Eccleastical History’,
Oxford University Press, London, Cumberlege , 1956p.21.
http://journals.cambridge.org/action/
displayAbstract?fromPage=online&aid=7803550# Last visited 9.5.2015.
35. John locke.’The Civil Government, Every man’s library Ed 1924 http://www.libraries.
psu.edu/tas/locke/bib/ch0c.html last visited 9.5.2015.

Ground Water Management: The
Widening Gap between Law and Policy
in India
Hon’ble Mr. Justice M.M. Sundresh *
Introduction
Highly variable rainfall over time and space and a growing
population has driven India’s society to depend increasingly
on groundwater and its use has dramatically increased over the
last 60 years. Around 85% of drinking water supplies depend on
groundwater, which is an even more important source of water
during failures of monsoon; failures occur regularly.1 Furthermore,
it is projected that by 2030 around 60% of the groundwater sources
will be in critical state of degradation 2. The past decade has witnessed
the discussions on various options to overcome the difficulties posed
by groundwater depletion. A possible solution is its replenishment
of groundwater by managed aquifer recharge commonly referred
as ‘MAR’. This is a holistic approach, which includes all types of
groundwater recharge programs to increase water availability by
generating water supplies from sources that may otherwise be
wasted3. According to Oaksford4 , Managed Aquifer Recharge is
*

Judge, High Court, Madras.

1.

Kumar, K.K.; Rajagopalan, B.; Hoerling, M.; Bates, G.; Cane, M. (2006). Unraveling the
Mystery of Indian Monsoon Failure During El Nino. Science, 314, 115-119.

2.

World Bank (2010). Deep Wells and Prudence: Towards Pragmatic Action for Addressing
Groundwater Overexploitation in India, World Bank.

3.

Sharma, S. (2011). Managed Aquifer Recharge: Introduction. UNESCO-IHE, Delft;
Gale, I.N.; MacDonold, D.M.J.; Calow, R.C.; Neumann, I.; Moench, M.; Kulkarni, H.;
Mudrakartha, S.; Palanisami, K. (2006). Managed Aquifer Recharge: an Assessment of
its role and effectiveness in Watershed Management. Report of the DFID KAR project
R8169, Augmenting Groundwater Resources by Artificial Recharge.

4.

Oaksford, E.T. (1985). Artificial Recharge: Methods, Hydraulics, and Monitoring. In: T.
Asamo (ed.). Artificial Recharge of Groundwater, Butterworth Publishers, Boston, 69127.
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the planned augmentation of the amount of groundwater available
through works designed to increase the natural replenishment
or percolation of surface waters into the aquifers, resulting in a
corresponding increase in the amount of groundwater available for
abstraction ascertained a high potential 5 In India, various policies,
programs and laws support ground water recharge. The present
paper explores the legal and policy implications of this situation.
After an overview of the national and state legislation and policies,
the paper analyzes their implementation in Tamil Nadu state and
specifically in Chennai, the capital of Tamil Nadu.

Laws and Policies Relevant for Ground Water Recharge
Following the Bhopal gas leak disaster of 1984 and similar
events, the Supreme Court of India concluded from the right to life
that ‘environmental, ecological, air, water pollution, etc. should be
regarded as amounting to a violation of Article 21’. It was held in
Virendra Gaur v. State of Haryana6 that drinking water ‘cannot
be made subservient to any other use of water, like irrigation. So
the right to use of water for domestic purpose would prevail over
other needs’ as held in Delhi Water Supply & Sewerage Disposal
Undertaking and another v. State of Haryana.7
This case law compelled the Government of India to revise
the National Water Policy of 1987 in 2002 and later in 2012. The
new policy is supportive of managed aquifer recharge, focusing on
groundwater extraction, water resources planning, and recycling.
This is consistent with the National Environment Policy of 2006, which
supports rain water harvesting and promotes ‘MAR’. The National
Water Policy recognizes the problem of declining groundwater
levels in over-exploited areas and addresses technological measures
to arrest such a trend; artificial recharge programs shall ensure the
extraction-recharge balance of groundwater. The policy reiterates
the ecological need that aquifers maintain certain base flows, it
recognizes the importance of groundwater in the interstate dispute
settlement, and it declares the importance of aquifer mapping and
the need of keeping that information up to date. Further, the policy
addresses several quality and quantity oriented issues relating to
5.
6.
7.

Essl, L., Starkl, M., Kimothi, P.C., Sandhu, C., Grischek, T. (2014). River bank filtration
and managed aquifer recharge as alternative water supply technologies for India: SWOT
analysis. Water Science & Technology: Water Supply, in press: doi:10.2166/ws.2014.026.
(1995) 2 SCC 577.
(1996) 2 SCC 572.
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groundwater, recycle and reuse of water, groundwater depletion,
and the need and impact of small rain water harvesting structures.
In order to implement this policy, the national government
proposed a framework law. A model bill for the Conservation,
Protection and Regulation of Groundwater was drafted by the
Planning Commission of India. The framework law is an umbrella
statement of general principles of law guiding all the State agencies
in their water related agenda. In addition, the Government of India
has instruments to directly improve the water situation at the local
level, namely by legislation about pollution control (e.g. Water
Prevention and Control of Pollution Act of 1974, Environment
Protection Act of 1986) and through the authorities established
under these laws. They have the mandate to establish and enforce
water-related standards. A national groundwater agency is created
under the environmental laws to study, survey and monitor the
groundwater situation in India. This agency has wider powers to
regulate the quality aspects of groundwater. Further, victims of
pollution may claim damages and compensation under the National
Green Tribunal Act of 2010.

State Policies and Laws with special reference to Tamil Nadu
Not all States approve the National Water Policy. Its most
contested aspect is about rational water prizing and cuts of energy
subsidies for agro - business whereas small and marginal farmers
remain in a preferential position. In the public debate this was seen
as an intention to privatize water-services, possibly depriving the
poor from access to water.8 Also the planned Water Regulatory
Authority was perceived as an attempt to usurp the powers of
the States in water management. Rather, in the view of States,
the Union should focus on the resolution of inter-state disputes,
the management of inter-state rivers and on international water
issues. Hitherto the Union resolved these matters unsatisfactorily.9
Further, while under the Model Bill groundwater is to be treated as a
community resource held by the State under the public trust doctrine,
groundwater legislation of the States considers groundwater as a
State controlled resource. Thus, the State groundwater laws need to
be modified.
8.
9.

Flynn, S.; Chirwa, D.M. (2005). The Constitutional Implications of Commercializing
Water in South Africa. In: McDonald, D.; Ruiters, G. (2005). The age of commodity:
Water privatization in Southern Africa. Earthscan, London, 59–77.
Jaml, H., Kumar, P., Ismail, S., Roy, R. (2012). Interstate Water Dispute and Federalism:
Governance of Interstate River Water in India. Civil and Environmental Research, 2, 1116.
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The situation of the Tamil Nadu State is exemplary for
the implementation problems of the National Water Policy,
which results in a gap between laws and policies. However,
the Groundwater Development and Management Act of 2003,
applicable to Tamil Nadu except Chennai, which was informed by
progressive principles (National Water Policy of 2002), was never
notified and finally repealed in 2013 (Groundwater Development
and Management Repeal Ordinance), although Madras High Court
repeatedly urged the government, not to allow any person to draw
and sell the groundwater until that Act would be notified.10
The Tamil Nadu Groundwater Development and Management
Act, 2003 aimed at the protection of groundwater resources,
established safeguards against overexploitation, and proposed
planned development and proper water management. By Section
9(3) an authority established by this law ‘shall have power to direct,
regulate and control the development, extraction and utilization of
groundwater’ and by Section 5 it ‘may direct the disposal of mine
water in a manner that it may be directly used by the farmers and
its recharge, if feasible to augment ground-water storage’.

Case Study of Chennai and the Current Water Supply Pattern
Chennai (formerly Madras) is one of the metropolitan cities of
India, with a population of 6,727 million (2011 census) The Chennai
Metropolitan Water Supply and Sewerage Board (CMWSSB), a
statutory body established in 1978, is responsible for water supply
and sewerage functions. Presently, its operations are restricted to
Chennai city. However, CMWSSB is expected to gradually extend
its services to the Chennai Metropolitan Area with about 9 million
people and an area of 1,189 km2.Water supply is mainly covered by
surface sources. To a smaller extent groundwater sources are used
and recently also two desalination plants have been installed. In
addition, treated wastewater is provided to industry.

Municipal Policies and Laws
Water provision is regulated by the Chennai Metropolitan
Water Supply and Sewerage Act of 1978. With respect to water
pricing, Chennai introduced metering in addition to a water tax
depending on property value. To support the poor, Chennai
subsidizes water consumption of less than 30 m³ per month; tariff
10. Pachai Perumal v District Collector, W.P.(MD) No. 6826 of 2011, Madurai Bench of
Madras High Court, Judgment dated 08.07.2011.
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for a higher demand exceeds the running costs for water provision.
However, only a small fraction of households meters their water
consumption11 , when they have no economic incentive for water
saving.
The Groundwater Regulation Act of 1987, applicable to
Chennai and certain villages in Kancheepuram and Thiruvallur
Districts, regulates the extraction and use of groundwater in any
form and aims to conserve the same. CMWSSB is responsible for
the issue of licenses ‘to be obtained for extraction, use or transport
of groundwater’ (Section 5). Further, by Section 14, ‘to ensure
optimum utilization of groundwater and formation of hydraulic
barrier against sea water intrusion, the government shall issue
instructions to the board for implementing within such period as
may be prescribed the scheme for artificial recharge’. Urban Rain
Water Harvesting (RWH) is mandatory (also by the Corporation Act
of 1919) and failure to implement RWH may lead to the severance
of water connections.

The gap between Law and Policy
In Chennai, groundwater has been a source of water, which
was used during the regular droughts, when less surface water
was available. The peri-urban villages depend completely on
groundwater. However, agriculture and industry (sugar refineries,
mining) have been heavy water users overexploiting groundwater,
which is evident from the lower water table and the intrusion of
sea water. This situation threatens drinking water security for the
citizens of Chennai, and more effective legal instruments would be
needed to manage groundwater. Thereby, technical groundwater
recharge measures to improve the existing water supply system
are not sufficient, if there is no effective control of groundwater
extraction to ensure, that non-domestic users do not offset the benefits
of recharge by increasing their groundwater extraction. Therefore,
in addition legal instruments for groundwater management are
needed.
The National Water Policy proposes such instruments,
but in Tamil Nadu the framework law to implement them is not
implemented. Rather, the Tamil Nadu Groundwater Development
& Management Act of 2003 was never notified and finally repealed
11. Brocklehurst, C.; Pandurangi, A.; Ramanathan, L. (2002): Tariff Subsidies in South Asia:
Tariff Structures in Six South Asian Cities: Do They Target Subsidies Well? In: Water
Tariffs and Subsidies in South Asia, The World Bank.
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in 2013. Only certain aspects were preserved in the form of
Government Orders. This discrepancy between national policies
and its implementation exemplifies the controversies about water,
which result in a widening gap between progressive policies and
rather conservative laws. Some laws are even counterproductive,
such as e.g., at the national level, The Indian Easements Act of
1882, which vests owners of land with ownership of groundwater,
irrespective of the rights of neighbors or public interests in
groundwater preservation. Further, regulations for groundwater
extraction and recharge should be linked with land usage regulations
and should be based on geographical and hydrological conditions,
as e.g. mandatory Rain Water Harvesting may not be meaningful,
if the ground lacks the capacity to hold water. As regards the
implementation, the National Water Policies asks that water bodies
need to be mapped, as measures against unauthorized extraction of
groundwater are largely ineffective, if most wells are not registered,
as in Chennai.
Thus, water polices of India are favourable for groundwater
recharge and acknowledge it as an important tool for sustaining
water supplies for all kinds of users.12 However, Indian laws and
polices support MAR on paper only.13 Though, while MAR can
provide environmental, social and economic benefits, some MAR
strategies may be unfeasible, as there are constraints due to the
hydro-geological situation, environmental concerns, social barriers,
excessive costs, or institutional deficiencies, but the regulations do
not address this. Thereby the goals of these policies and the actual
implementation results of the legal provisions are not harmonious.
For instance, the State has a variety of rainfall patterns. A
uniform pattern of rainwater harvesting regulation is unscientific,
and subjected to failure as there will not be any economic advantage.
The least populated areas of the state may not have any advantage
as the recharge structures will not add significant contribution to
the water table. Though the policies recognize the importance of a
variety of MAR structures and ensure the support of the state for
those initiatives, the governments have adopted only simple policy
initiatives such as reviving of temple tanks and other water bodies.
Rather, it must adopt a larger and broader management strategy
12. Jain, S.K. (2012). Harnessing the Managed Aquifer Recharge Potential for Sustainable
Groundwater Management in India. India Water Week 2012, Water, Energy and Food
Security: Call for Solutions. New Delhi.
13. Sakthivel, P.; Amirthalingam, S.; Starkl, M. (2013). A study on law relating to groundwater
recharge in India. Rostrum’s Law Review, 1, 83-101.

Ground Water Management: The Widening Gap
between Law and Policy in India

19

to revive the existing water bodies, mapping the suitable places
for additional recharge possibilities and linking the pollution and
population perspectives to groundwater recharge programmes.
There is a larger scope for improvement of scientific data in India
including mapping of aquifers. This is recognized in the water
policies, yet sufficient measures to be taken to realize those policy
objectives. This data will be an imperative for the improvement
of water bodies including adaptation of MAR techniques for
sustainability.
The policies mostly understand the importance of
groundwater and MAR, implementation of these policies are either
half hearted or avoided due to various undue political reasons. Laws
are largely silent and inadequate to support policy statements. This
gap is unhealthy for the governance of groundwater and leads the
adjudicators without legislative guidance. India has lost significant
economic and social benefits due to this gap in the groundwater
management.

Conclusion
In order to close the observed gap, a state law to govern
groundwater needs to be (re)enacted in the state of Tamil Nadu. It
may adopt the latest model of the Planning Commission of India with
modifications suitable for Tamil Nadu. Thereby also an independent
authority in the name of Tamil Nadu Water Resources Regulatory
Authority may be created to regulate all water extraction. The same
applies at the municipal level to Chennai. Such an authority needs
responsibility to monitor all groundwater extractions, as far as this
is possible and practicable. Extraction licenses may be granted with
a mandate to provide managed aquifer recharge of ground water
structures. Appreciating the essential role of rural landowners,
whose land may be used for managed aquifer recharge structures,
in such a groundwater act the role of local self government must
be enhanced and participation of farmers in MAR decisions should
be facilitated by the law. Local Self Government may be given
autonomy to implement MAR based on scientific and technical
feasibilities viz. environmental impact assessment, and taking note
of water requirement. Also land use may be integrated with water
use, and land utility permissions must be accorded after taking note
of water requirements, pollution and recharge possibilities.

************

Empower Woman to Empower
the World

Hon’ble Mr. Justice T.S. Sivagnanam*

“Again and again and callous the intolerant insult you;
Wiping your tears away
You forgive them
With bowed head, at ingratitude’s door
Night and day you suffer wounds.”
- Rabindranath Tagore 1
Women have changed the face of the world. One third of
India’s 480 million jobs are held by them. About 60% of urban
women say they are responsible for everything that happens in
their life. They are ambitious with 86 % aspiring for a top jobs,
says 2011 global survey by Centre for Work-Life Policy. Their
income has doubled especially in cities, boosting their families’
wealth. Economic empowerment is indeed a necessary fulcrum of
empowerment. It is a matter of pleasure that the position of women
has improved in the last four decades. While this is true, has life
changed for better for women is a debatable question. Women still
suffer under the clutches of numerous evils such as discriminations,
oppression, and violence within the family, at work places and
in the society. In order to ameliorate the condition of women in
India, Legislature continuous to enact large volume of enactments.
This article attempts to sensitize women on the various rights and
safeguards available to them under the Constitution as well other
legislations which would assist them when exigencies arise.
*
1.

Judge, High Court, Madras
Praveen H. Parekh, Human Rights Year Book, Taj Press 2009,Pg.27 ISBN 97881 _
95348592
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Indian Laws for the Protection of Women
There are several statutes made by the State in the past as
well as in the recent times for upliftment and progress of the status
of women in India. Some of the pre-independence legislations,
Abolition of Sati Act, 1829; Widow Remarriage Act, 1856; Child
Marriage Restraint Act, 1929; etc., were enacted when social
awareness spread as a handiwork of eminent social reformers.
Apart from these laws there exist various enactments pertaining
to Dowry Prohibition, Marriage , Succession, industry or work
which contain special provisions for women, to name a few, The
Employees Compensation Act, 1923; Payment of Wages Act, 1936;
Factories Act, 1948; Maternity Benefit Act, 1961; Minimum Wages
Act, 1948; Employees State Insurance Act 1948 and Pensions
Act, 1987; etc. These legislations have been enacted with the
constitutional provisions as a touch stone.
Constitutional Provisions for Protection of Women.
“A right is not what someone gives you, it is what no one can take
away from you” - Ramsay Clarke.
The Indian Constitution was a quantum leap in women’s
rights and it treats women as a class. It provides for affirmative
action in favour of women and prohibits discrimination against
them.
(i)
Equality before law (Article 14)
(ii) The State not to discriminate against any citizen on
grounds only of religion, race, caste, sex, place of birth or
any of them (Article 15 (i))
(iii) The State to make any special provision in favour of
women and children (Article 15 (3))
(iv) Equality of opportunity for all citizens in matters relating
to employment or appointment to any office under the
State (Article 16)
(v) The State to direct its policy towards securing for men
and women equally the right to an adequate means of
livelihood (Article 39(a)); and equal pay for equal work for
both men and women (Article 39(d))
(vi) To promote justice, on a basis of equal opportunity and to
provide free legal aid by suitable legislation or scheme or
in any other way to ensure that opportunities for securing
justice are not denied to any citizen by reason of economic
or other disabilities (Article 39 A)
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(vii) The State to make provision for securing just and humane
conditions of work and for maternity relief (Article 42)
(viii) The State to promote with special care the educational and
economic interests of the weaker sections of the people
and to protect them from social injustice and all forms of
exploitation (Article 46)
(ix)

The State to raise the level of nutrition and the standard of
living of its people (Article 47)

(x)

To promote harmony and the spirit of common brotherhood
amongst all the people of India and to renounce practices
derogatory to the dignity of women (Article 51(A) (e))

(xi)

Not less than one-third of the total number of offices of
Chairpersons in the panchayats at each level to be reserved
for Women (Article 243 D(4))

(xii) Reservation of offices of Chairpersons in Municipalities for
the Scheduled Castes, the Scheduled Tribes and women
in such manner as the legislature of a State may by law
provide (Article 243 T (4))
(xiii) Not less than one-third (including the number of seats
reserved for women belonging to the Scheduled Castes
and the Scheduled Tribes) of the total number of seats to be
filled by direct election in every Panchayat to be reserved
for women and such seats to be allotted by rotation to
different constituencies in a Panchayat Article 243 D(3).
(xiv) Not less than one-third (including the number of seats
reserved for Women belonging to the Scheduled Castes
and the Scheduled Tribes) of the total number of seats
to be filled by direct election in every Municipality to
be reserved for women and such seats to be allotted by
rotation to different constituencies in a Municipality
Article 243 T (3).

Fundamental Duties towards women enshrined in the
Constitution
Article 51-A under Part IV-A of the Constitution of India lays
down certain Fundamental Duties upon every citizen of India which
were added by the Forty Second Amendment of the Constitution
in 1976. The later part of Clause (e) of Article 51-A, which relates
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to men, given a mandate and imposes a duty on Indian citizens
“to renounce practices derogatory to the dignity of women”. The
duties under Article 51-A are obligatory on citizens, but it should
be invoked by the courts while deciding cases and also should be
observed by the State while making statutes and executing laws.
Principles of gender equity are an integral part of
Constitution. It confers equal rights and opportunities on women;
bars discrimination on the basis of sex and denounces practices
derogatory to the dignity of women. In spite of this, discrimination
against women and girls is almost universal. Forced abortions of
female foetuses and prenatal sex determination results in millions
of children dying even before they are born . Taking cognizance
of this issue the Government of India has put in place a law, the
PCPNDT Act that prohibits the use of pre conception and prenatal
diagnostic techniques to determine the sex of the unborn child. It
also imposes a fine and imprisonment on doctors indulging in this
practice. The Act laid down that it is mandatory to obtain written
consent of pregnant woman and prohibition of communicating the
sex of foetus 2 The 2011 census revealed that the child sex ratio in
the country (the number of girls per 1000 boys in the 0-6 years’ age
group) has shown a sharp decline from 976 girls per 1000 boys in
1961 to 914 in 2011. In certain parts of the country there are less
than 800 girls for every 1000 boys born3 . We as well educated and
responsible citizens of the country should bring a change in the
approach towards a girl child .Doctors and patients should use the
law ethically and judicially.

Right to Education of Girl Child - RTE Act 2010
Education has unrivalled power to reduce extreme poverty
and boost wider development goals, according to highlights perreleased from UNESCO’s next Education for All Global Monitoring
Report. The highlights provide fresh proof that investing in
education, especially for girls, alleviates extreme poverty through
securing substantial benefits for health and productivity, as well as
democratic participation and women's empowerment 4 .

2.
3.
4.

http://www.asap-asia.org/country-profile-india.html
http://www.populationfirst.org/PDF/FAQs_%20Sex_selection_2.pdf
http://www.unesco.org/new/en/media-services/in-focus-articles/new-unesco-dataproves-education-transforms-development/
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Education of girls and women in general has been a high
priority with the Government of India. In the new millennium,
India has consolidated its earlier educational reforms with
increased resources and stronger policy commitments for achieving
elementary education for all children, particularly girls. A focus
on girls' education was put in place since the 1986 National Policy
on Education and the 1992 Programme of Action, followed by
the SSA programme launched in 2001, National Curriculum
Framework in 2005 and the National Curriculum Framework for
Teacher Education in 2010. These policies were complemented by
other schemes such as National Programme for the Education of
Girls at the Elementary Level, Kasturba Gandhi Balika Vidyalaya
Scheme, both ensuring inclusion and quality education for girls. The
Mahila Samakhya programme was launched in 10 states targeting
marginalised sections of rural women. Access to education was also
facilitated by separate schools for girls, availability of open learning
resources, residential schooling, coaching facilities; scholarships,
textbooks, uniforms and transport including bicycles.
The Right of Children to Free and Compulsory Education
(known as RTE) Act, 2010, charted a new roadmap for gender
equality in education in India 5 . The United Nations Children's Fund
(Unicef) and Ministry for Human Resources Development (MHRD)
drafted a 'National vision for Girls' Education in India - Roadmap
to 2015' with an aim to building a comprehensive approach towards
girls' education. The Vision Document provides a framework for
action for girls' education in India. The government engaged the
community , media, states, and other stakeholders to create an
environment and mechanism to ensure implementation at every
level for girls' education. Plans to implement strong legislation
outlawing child labor, gender based violence, and harassment of
girls, provide residential facilities, transport and other incentives
to attract qualified female teachers to particularly rural and remote
schools Address safety issues of girls gender-friendly classrooms
and separate toilets5 . The significance of education for girls was
emphasized in a recent survey in India which found that infant
mortality was inversely related to mother’s educational level.
Additionally, the lack of an educated population can be an
impediment to the country’s economic development .
5.

http://timesofindia.indiatimes.com/home/education/news/Action-for-girlseducation/article show/11077129.cm last visited 23/6/2015.

Empower Woman to Empower the World

25

Marriage, Divorce and Succession laws
Despite being a constitutionally secular country, most
marriages in India are governed by laws formulated on the
participants’ religions.6 Marriage is one of the most significant
events in a person’s life. By society’s norms, if one is lucky, it
happens just once and remains strong for a lifetime. Increasingly
though, more marriages are ending in dissolution than ever before.
The Supreme Court first directed the Parliament to frame a
UCC in the year 1985 in the case of Mohamed Ahmed khan v. Shah
Bano Begum 7. In this case, a penurious Muslim woman claimed
maintenance from her husband under Section 125 of the Code of
Civil Procedure after she was given triple talaq from her husband.
The Supreme court held that the religion professed by the spouse
has no place in the scheme of Section 125 Cr.P.C and that the
Muslim woman have a right to get maintenance from her husband.
The second instance in which the Supreme Court again
directed the government of Article 44 was in the case of Sarla Mudgal
v. Union of India8 . In this case the question arose as to whether a
Hindu husband, married under Hindu law, by embracing Islam,
can solemnise a second marriage. The Court held that a Hindu
marriage solemnised under the Hindu law can only be dissolved
on any of the grounds specified under the Hindu Marriage Act,
1955. Conversion to Islam and Marrying again would not, by itself,
dissolve the Hindu marriage under the Act. And, thus, a second
marriage solemnised after converting to Islam would be an offence
under Section 494 of the Indian Penal Code.
To make marriage laws more women-friendly, the government
in 2013 approved a host of recommendations made by the Group of
Ministers (GoM) on divorce and inheritance in the Marriage Laws
Amendment Bill.

6.

7.
8.

Hindu family laws are enacted under the Hindu Marriage Act, 1955, the Hindu
Adoptions and Maintenance Act, 1956, the Hindu Minority and Guardianship act,
1956 and the Hindu Succession Act, 1956 (which also cover persons of all non-Muslim,
non-Christian, non-Parsi and non-Jewish religions such as Sikhs, Jains, and Buddhists).
Muslims go by Sharia law under the Muslim Personal Law (Shariat) Application Act,
1937, the Dissolution of Muslim Marriages Act, 1939 and the Muslim Women (Protection
of Rights on Divorce) Act, 1986. Christians are governed under the Indian Divorce Act,
1869 and the Indian Christian Marriage Act, 1872; and Parsis follow the Parsi Marriage
and Divorce Act, 1936. Couples of separate religions (and who otherwise wish to marry
in a non-religious way) may be married under the secular Special Marriage Act, 1954,
provided they file an application to do so 30 days before the intended date of marriage
1985 AIR 945: 1985 SCR (3) 844
1995 AIR 1531, 1995 SCC (3) 635
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The amendment now makes filing for divorces easier by
doing away with the provision that required a couple to file a
'joint application' after the mandatory waiting period. The Bill has
provided “irretrievable breakdown of marriage” as a new ground
for divorce. Supreme Court observed in the case of Naveen Kohli
v. Neelu Kohli 9 that it would be uncompassionate and inhumane
to compel the parties to put up with each other and save the guise
of marriage even though there are no chances of them ever living
together as a married couple and perform marital obligations. The
judiciary would, applying the principles of equity, have to decide
according to the situation in every case and not strictly according to
the reservations and safeguards enacted.

The Dowry Prohibition Act, 1961
To prohibit the demanding, giving and taking of Dowry, the
Dowry Prohibition Act, 1961 has been in force since 1st July 1961.
Though the Dowry Prohibition Act was passed in way back 1961, yet
there was no mention of the word cruelty in it. The legislators only
thought of prohibiting dowry rather than curbing it and protecting
women from the harassment that she had to undergo. Fortunately in
1983, to check cruelty to women by husband and by parents-in-law,
rampant in an unprecedented scale in the country, a new chapter,
XXA, entitled ‘Of Cruelty by Husband or Relatives of Husband’
was added. In the same time an additional amendment was made
in the Evidence Act shifting the burden of proof of innocence on the
part of the accused as against prosecution in the case of abetment of
suicide by a married woman and a wife’s death within a period of
seven years from the date of her marriage.
In the case of Shobha Rani v. Madhukar Reddy10 in which
the Chief Justice observed that, ‘The word “cruelty” has not been
defined. Indeed it could not have been defined. It has been used in
relation to human conduct or human behaviour. It is the conduct in
relation to or in respect of matrimonial duties and obligations. It is a
course of conduct of one which is adversely affecting the other. The
cruelty may be mental or physical, intentional or unintentional. If
it is physical the court will have no problem to determine it. It is a
question of fact and degree if it is mental.’

9. AIR 2006SC1675
10. 1988 AIR 121, 1988 SCR (1)1010
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Demand for dowry by itself amounts to cruelty entitling
the wife to get a decree for dissolution of marriage; it may be
unintentional too, harassment is also not necessary which is
essential under Section 498-A. In the case of suicide by a married
woman, within 7 years from the date of her marriage, the Court
may presume that such suicide has been abetted, encouraged
by her husband or his relatives. Provision to this effect has been
added in the Indian Evidence Act, by adding Section 113-A since
the year 1983. Section 498A is cognisable, non-compoundable, and
non-bailable. That is, a person accused of dowry harassment can
be arrested and detained without investigation, and must attend
court to request bail. In addition, a complaint made under Section
498A cannot be withdrawn. A person accused under this section is
presumed guilty and must prove their innocence in court, a process
which generally takes approximately eight years. Furthermore, no
penalty is prescribed for the misuse of Section 498A. The object in
forming the Dowry Prohibition Act and adding provisions in the
Indian Penal Code, the Criminal Procedure Code and the Indian
Evidence Act is to remove the evil of dowry system and give
protection to women.
Recent trend reveals that the Act is now more used as a sword
than a shield. The misuse of the anti-dowry laws by women filing
false complaints against their husbands has been well-documented.
A report by the Rakshak Foundation identifies an “overwhelmingly
large number of false dowry cases” being filed in India. The founder
of the 498.org website, which reports on the misuse of the law,
claims that the site receives at least eight to ten complaints from
harassed husbands every day.11 The Supreme Court in 2010 also
described the misuse of these laws as weapons in marital disputes as
“ legal terrorism” and has requested that the government considers
changing the laws. Hence it is entirely in the hands of women to
retain the advantage they have by proper use of these laws.

Guardian and Wards Act, 1879
Prior to 1956 the right of the father was supreme. He could
even appoint a person to act as a guardian after his death even if
the mother was alive. This is not the case now. Women in India
now have equal rights in guardianship and adoption of children.
Earlier, according to the Guardians and Wards Act, which applies
11. http://www.refworld.org/pdfid/4d9992052.pdf
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to Christians, Muslims, Parsis and Jews, if a couple adopts a child,
the father is the natural guardian. The amendment to the 120 yearold Act allows the mother along with the father to be appointed as a
guardian, making the process gender neutral. The Act provides for
the mother to be appointed as a guardian along with the father so
that the courts do not appoint anyone else in case the father dies. The
second amendment in the Hindu Adoption Maintenance Act, 1956,
(applicable to Hindus, Jains, Buddhists and Sikhs) aims to remove
the hurdles in the way of a married woman to adopt and also give
a child for adoption. Earlier, unmarried and divorced women as
also widows were allowed to adopt a child but women separated
from their husbands and engaged in lengthy divorce battles cannot
adopt a child. The new amendment would allow a married woman
separated from her husband to adopt with the consent of her
husband even during the time of divorce proceedings. However,
if he changes his religion or is declared to be of unsound mind, no
consent from the estranged husband will be required.
In the case of Githa Hariharan v. RBI 12 held the mother to be
the natural guardian in spite of the father being alive and further
held that the word "after" means "in the absence" rather than "after
the life" of the father. Thus, if a father is incapable of protecting the
interests of a minor due to any reason, he can be removed from
guardianship.

Industrial Laws
Under the Industrial laws the women have been bestowed
the special position in the view of their unique characteristics,
physically, mentally and biologically. Most of these laws have been
inspired by the Conventions and recommendations adopted by the
International Labour Organization. The main objectives for passing
these laws are to enable the women to increase their efficiency, to
increase their participation in useful services, to ensure their infant
welfare and to provide equal pay for equal work. The important
labour legislations covering the women are dealt hereunder.

The Factories Act, 1948
The Factories Act is a part of labour welfare legislations
wherein measures have been laid down to be adopted for the
health, safety, welfare, working hours, leave and employment of
12. (1999) 2 SCC 228
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young persons and women. Exclusive provisions for women have
also been incorporated in the some of the provisions for welfare of
women; prohibition of work in hazardous occupations; prohibition
of employment of women in pressing cotton where a cotton opener
is at work; Fixation of daily hours of work at nine; Fixation of
maximum permissible load; Provision for creche.

The Maternity Benefit Act
The Maternity leave and benefits are provided to protect
the dignity of motherhood by providing for the full and healthy
maintenance of woman and her child when she is not working.
As the number of women employees is growing, maternity leave
and other maternity benefits are becoming increasingly common.
In 1961, the Maternity Benefit Act was passed aiming at a uniform
maternity benefit all over the country. The Maternity Benefit Act
applies to every establishment being a factory, mine or plantation
including any such establishment belonging to Government and
to every shop (organization) in which ten or more persons are
employed, or were employed on any day of the preceding 12
months. Women employees are eligible for maternity leaves of 180
days for maximum two surviving children. Maternity leaves can
be combined with any other kind of leaves including CCL and can
be taken without medical certificate up to one year in continuation.
These leaves cannot be debited against leave account and the
period of leave will be included in service period for increment and
pension. The women employee will be given full pay during the
leave period except if the employee joins back before completing
the maternity leave.
In B. Shah v. P.O.13 it was held that 100% wages were to be
provided for all days of leave as well as benefits such as Sundays
and rest days.
Further to this recently, the Supreme Court has held that a
central government employee having minor children below 18
years can avail uninterrupted childcare leave for the stipulated two
years, or 730 days. The care of children is not for rearing the smaller
child but also to look after any of their needs like examination,
sickness etc,.

13. AIR 1978 SC12 1977 C4 SCC 334
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The Equal Remuneration Act
Equal pay for equal work for women and men is a subject
of great concern to society in general and employees in particular.
There was a common belief that women are physically weak and
should be paid less than their male counter parts for the same
piece of work. Women all over the world, had till recently been
very much in articulate and were prepared to accept lower wages
even when they were employed on the same jobs. In addition to the
Maternity Benefit Act, almost all the major central labour laws are
applicable to women workers. The Equal Remuneration Act was
passed in 1976, providing for the payment of equal remuneration to
men and women workers for same or similar nature of work. Under
this law, no discrimination is permissible in recruitment and service
conditions except where employment of women is prohibited or
restricted by the law. The situation regarding enforcement of the
provisions of this law is regularly monitored by the Central Ministry
of Labour and the Central Advisory Committee
In Air India Cabin Crew Association v. Union of India14. The
patently discriminatory policy that only males could be appointed
in-flight supervisor -- the person in charge of all cabin crew -was being followed by Air India for decades. This resulted in the
anomalous situation of male in - flight supervisors supervising
air hostesses several grades above and senior to them. In many
instances, the air hostesses being supervised have trained the junior
flight pursers who are appointed in-flight supervisors. Air India,
belatedly in 2005, ended this discriminatory policy and appointed 10
women as in-flight supervisors. The male flight pursers challenged
the appointment of women claiming exclusive privilege to the
appointment of in-flight supervisors before the Delhi High Court;
they subsequently appealed to the Supreme Court. The courts
unequivocally declared that removal of the “men only” tag from
the post of in-flight supervisor was in keeping with the mandates of
equality and prohibition of discrimination on gender grounds.

Right to Inheritance
Just one in 10 women whose parents own agricultural land
inherit any land in India says a recent, In 2005, India amended
the Hindu Succession Act to give sons and daughters equal rights
in inheriting agricultural land. But there were five states in India
14. 2011(12) SCALE 637
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namely, Tamil Nadu, Andhra Pradesh, Kerala, Maharashtra and
Karnataka who took the initiative to treat women equally both in
the economic and the social spheres. States of Tamil Nadu, Andhra
Pradesh, Maharashtra and Karnataka had inserted provisions
wherein the daughter has been made a coparcener by birth in the
joint family property in her own right in the same manner as the
son.

The Indecent Representation of Women (Prohibition) Act, 1986
The IRWA focuses on indecent representation of women
and brings under its ambit references that are derogatory to
the dignity of women. The IRWA was enacted with the specific
objective of prohibiting indecent representation of women through
advertisement, publication, writing, and painting or in any other
manner. Owing to technological development such as internet
multi-media messaging, etc it was amended. Sending multimedia
messages or emails derogatory to the modesty of women may
result in imprisonment for a minimum period of 2 years which can
be extended to 7 years. However, police officers not below the rank
of Inspector are authorized to carry out search and seizure in this
connection. Alternatively, heavy fines may be levied for indulging
in such acts and heavier fines in case of second conviction.

Sexual Harassment of Women at Workplaces (Prevention,
Prohibition and Redressal) Act, 2013,
The Sexual Harassment Act has been enacted almost 16 years
after the Supreme Court, in its landmark judgment in Vishaka
and Others v. State of Rajasthan 15 laid down guidelines making it
mandatory for every employer to provide a mechanism to redress
grievances pertaining to workplace sexual harassment and enforce
the right to gender equality of working women (“Guidelines”).
		 The Sexual Harassment Act has been enacted with the
objective of providing women protection against sexual harassment
at the workplace and for the prevention and redressal of complaints
of sexual harassment. Sexual harassment is considered as a violation
of the fundamental right of a woman to equality as guaranteed
under Articles 14 and 15 of the Constitution of India and her right
to life and to live with dignity as per Article 21 of the Constitution.
15. AIR 1997 SC 301
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It has also been considered as a violation of a right to practice or to
carry out any occupation, trade or business under Article 19(1)(g) of
the Constitution, which includes a right to a safe environment free
from harassment.
The Sexual Harassment Act requires an employer to set up an
‘Internal Complaints Committee’ (“ICC”) at each office or branch,
of an organisation employing at least 10 employees, to hear and
redress grievances pertaining to sexual harassment. At the district
level, the government is required to set up a ‘Local Complaints
Committee’ (“LCC”) to investigate complaints regarding sexual
harassment from establishments where the ICC has not been
constituted on account of the establishment having less than 10
employees or if the complaint is against the employer.
In addition to ensuring compliance with the other provisions
including setting up the ICC, the Sexual Harassment Act also
casts certain obligations upon the employer to, inter alia, provide
a safe working environment; formulate an internal policy or
resolution or declaration for prohibition, prevention and redressal
of sexual harassment at the workplace; display conspicuously at
the workplace, the penal consequences of indulging in acts that
may constitute sexual harassment and the composition of the
ICC; declare the names and contact details of all members of the
ICC; organise workshops and awareness programmes at regular
intervals for sensitising employees on the issues and implications
of workplace sexual harassment and organising orientation
programmes for members of the ICC; provide necessary facilities to
the ICC for dealing with the complaint and conducting an inquiry;
cause to initiate action, under the Indian Penal Code, 1860 (“IPC”)
or any other law in force, against the perpetrator, or if the aggrieved
woman so desires, where the perpetrator is not an employee, in the
workplace at which the incident of sexual harassment took place;
provide assistance to the aggrieved woman if she so chooses to file
a complaint in relation to the offence under the IPC or any other law
for the time being in force; treat sexual harassment as a misconduct
under the service rules and initiate action for misconduct; prepare
an annual report with details on the number of cases filed and
their disposal and submit the same to the District Officer; monitor
the timely submission of reports by the ICC 16 . The IPC was also
amended in April 2013 to include new provisions pertaining to
sexual harassment of women.
16. The Chamber’s Journal – March 2014
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International Empowerment of Women
(1)

Charter of UNO 1945:
The United Nations shall place no restrictions on the eligibility
of men and women to participate in any capacity and under
condition or equality in its principal and subsidiary organs17 .

(2)

Universal Declaration of Human Rights, 1948:
(a) All human beings are born free and equal in dignity and
rights18.
(b) Equality before law and equal protection of law19.
(c) Everyone has the right to the protection of his privacy,
family, home or reputation20 .
(d) Right to marry and to found a family21 .
(e) Right to work of choice, equal pay for equal work and join
trade unions22 and
(f) Right to have a standard of living adequate for the health23.

3.

Convention on Political rights of Women 1954:

Under this convention the woman is empowered with
following rights:(a) The right to vote: Women shall be entitled to vote in
all elections on equal terms with men, without any
discrimination24 .
(b) Eligibility for Election: Women shall be eligible for election
to all publicly elected bodies established by national law on
equal terms with men and without any discrimination25 .
(c) Right to hold public office: Women shall be entitled to hold
public office and to exercise all public functions on equal
terms with men26 .
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

Art. 8 of Charter of UNO, 1945
Art.1 of UDHR.
Art.7 of UDHR
Art.12 of UDHR.
Art.16 of UDHR
Art.23 of UDHR
Art.25 of UDHR
Art.I of the Convention on Political Rights of Women, 1954.
Art.II of the Convention on Political Rights of Women, 1954.
Art.III of the Convention on Political Rights of Women, 1954
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Prohibition of Child Marriage:
The Child Marriage (Restraint) Act (CMRA) was enacted
in 1929 to stop the customary practice of child marriage. Since
introduced, the CMRA has undergone various changes, largely
in increasing the ages of marriages. According to the CMRA’s
statements of objects and reasons, the main purpose of this law
was to create a check on population growth as it would result in a
lower fertility rate, since it reduces the time period of marriages. It
was also passed to eliminate potential dangers to the life and health
of female children, who cannot withstand the stress and strains of
married life, and to avoid early deaths of minor mothers. Under
this Act child means males below 21 years of age and females below
18 years of age and a minor as a person of either sex who is below
18 years of age. A child marriage is a marriage where either of the
contracting parties is a child. The criminal provisions of this Act do
not apply to Children.
Besides this, some States enacted laws to prevent the Devdas
system. The Karnataka Devadasis (Prohibition of Dedication) Act,
1982 and Andhra Pradesh (Andhra Area) Devadasis (Prevention of
Dedication) Act, 1947, ban the practice of marrying young girls to a
deity.
The Child Marriage (Restraint) Act, 1929 has been substituted
by the Prohibition of Child Marriage Act, 2006. The Act curbs child
marriage and empowers the woman to have maintenance from
husband who marries a girl below the age of 18 years and also
empowers the court to give the custody of child in the best interest
of the child.
It is a matter of concern that Child Marriages are still rampant.
It is stated that a majority of parents who get their children married
before the legal age do not even seek their consent, and among those
who do, the child not consenting does not stop the marriage. Under
the Prohibition of Child Marriage Act, 2006, a child is defined as
male under 21 and female under 18. It is reported that such child
marriages are 27.5% due to traditional beliefs; 15.8% due to demand
for dowry; 13.4% due to pressure from relatives; and 10.4% owing
to daughter’s safety. (States under study were M.P., U.P., Gujarat,
Maharashtra, Chhattisgarh, Odisha, Bihar, Jharkhand, Rajasthan
and West Bengal)27.
27. The Hindu dated 08.12.2014.
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		 Child marriage remains rampant, especially in the northern
States,”. Child marriage was prevalent among both Hindu and
Muslim families, and across caste groups. Among the parents
interviewed, “traditional practice” was the most common reason
for child marriages, followed by growing demands for dowry later
in life, and pressure from relatives. Over 1 in 10 said that concerns
about their daughters’ safety was one reason to marry them off early.
Nearly 80 per cent were unaware that their act was illegal. Over 60
per cent of parents said that they had not sought the consent of their
children before fixing the marriage. This was highest in Gujarat,
Odisha and Rajasthan. In seven out of 10 cases, it was the father
who had decided on the wedding, told the researchers. Among
parents who did seek their children’s consent, nearly 60 per cent
said that the children did not agree, but this rarely led to a change
in the parents’ decision.
The study was carried out in 10 States reporting high rates of
child marriage — Bihar, Jharkhand, Rajasthan, West Bengal, Madhya
Pradesh, Uttar Pradesh, Gujarat, Maharashtra, Chhattisgarh
and Odisha — and two districts reporting the highest rates were
then selected in each State. In all, the researchers surveyed 10,000
respondents28.

Conclusion:
Women have faced social and economic handicap for
centuries. Despite the rights granted by the Constitution and
special legislations, the reality is that there is widespread nonimplementation of the legislations, structural inequalities and power
imbalances within the society. These above mentioned laws cannot
be successful unless and until there is social awareness amongst the
women about their rights. The change which took about 49 years
to bring daughters at par with the sons with respect to their right
in their ancestral property cannot be lost sight of just because of
ignorance of people. No legislation is self-applied; the need of the
hour is to go to the root of the problem and solve it. Many a time the
judiciary has come forward and filled the yawning gaps of legislation
by judicial activism. Empowerment of women should be treated as
an individual as well as a collective responsibility, specific targets
should be laid down and effort should be made to achieve them
28. Find Report, Child Marriage in India is submitted by G.B.Pont Institute of Rural
Development, Lucknow. www.planningcommission. nic. in /reports/genrep/Report_
child_Marriage_in_India.pdf last visited 24/6/2015.
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the presence of laws and policies does neither prevents violence
against women, nor automatically leads to women empowerment.
Implementation and monitoring is important, this is what seems to
be lacking in many countries including India. Laws are the means
and not the ends we seek. Law is a means of bringing silent changes
in substantive laws and procedures, which have relevance to the
women’s rights. Women should. There can be no real development
of any country without the cooperation of women. Above all it the
woman herself who has to be aware of and assert her rights.
“A woman feels as keenly thinks as clearly, as a man. She in her
sphere does work as useful as man does in his. She has as much right to her
freedom – develop her personality to the full – as a man. When she marries,
she does not become the husband’s servant but his equal partner. If his
work is more important in life of the community, her’s is more important
in the life of the family. Neither can do without the other, either is above
the other or under the other. They are equals”
Lord Denning in his book ‘Due Process of Law’

************

Women rights and dire need for
Empowerment
Hon’ble Justice R. Mala *

‘‘khjuhŒ ãw¥gj‰F ešy khjt« brŒâl nt©L«’’
- kfhfÉ ghuâah®

United Nation in its millennium summit in 2000 1 declared
‘Gender Equality and Women Empowerment’2 as one among the
eight ‘Millennium Development Goal’ to be achieved by the year
2015. The term Women’s empowerment implies the ability of the
women to independently take all the important decisions related
to her throughout her life span that will ensure her success in all
aspects of life. However these goals are far from being realized in
a country like India. In fact, often women in India are deprived of
their fundamental right to dignity also, leave alone the question of
gender parity.
India is a country where women are held in high esteem.
“Mathru Devobhava” 3 is the socio-cultural tenet that is accepted
uniformly at all times in this country. During Vedic period women
*
1.
2.

3.

Judge,High Court ,Madras.
http://www.un.org/millenniumgoals/bkgd.shtml
United Nations,’The Millenium Development Goals 2013,United Nation Department of
Public Information,Sep.2013.
http://www.un.org/millenniumgoals/pdf/report-2013/mdg-report-2013-english.pdf.
last visited 6.5.2015.
(Note: Gender-based inequalities in decision-making power persist Whether in the
public or private sphere, from the highest levels of government decision-making to
households, women continue to be denied equal opportunity with men to participate in
decisions that affect their lives)
( The Vedas say “Matru Devo Bhava,” Revere your Mother as God. You must revere your
mother, who has brought you up with love, care and sacrifice. However famous one may
be, if he/she does not revere their mother, they do not deserve respect. A person whose
heart is so hard that it does not melt at the pleadings of their mother deserves nothing
but ridicule. This principle of adoration applies to the country which gave birth to you
too. You must revere the country and follow its culture).
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enjoyed a considerable amount of freedom and were treated on
par with men. But in the Post-Vedic period the status of women
deteriorated. In the Smriti era, Manu 4 accorded inferior status to
women. The period that followed reduced women to an insignificant
position.
During the medieval period the position of women worsened.
Muslim invasion brought the purdah system and seclusion of
women. Girl child was taken as a liability leading to the practices of
child marriage, prohibition of widow remarriage and sati. With the
practice of polygamy,limited access to education, restricting women
to household functions, child marriages, restriction of widows, sale
of girls for marriages, etc., the status of women further deteriorated.
British rule in India brought about many changes affecting
the status of women. Female education, social movements against
the evils of sati system, prohibition of widow remarriage, and child
marriages by great social reformers increased the status of women.
Many women’s organizations were formed and took up various
issues relating to women’s rights.
The women in India are positioned at a receiving end primarily
because they have remained ignorant of their fundamental, civil
and constitutional rights. In fact, Women are provided with series
of civil, political, social, economic and educational rights under the
Indian Constitution. 5
• Article 14 6 provides for equality.
• Article 15(1) 7 prohibits discrimination inter alia only on the
basis of sex.
• Under Article 16(2)8 , discrimination in respect of
employment only on the basis of sex which is not allowed.
These provisions lay foundation for the legal equality of men
and women in India.

4.
5.
6.
7.

Manusmiritis,The Laws of manu, Hindu Net Inc,1994-2003. http://www.hindubooks.
org/scriptures/manusmriti/ch9/ch9_1_10.htm last visited 6.5.2015.
The Constitution of India Act,1950
Art.14 -The State shall not deny to any person equality before the law or the equal
protection of the laws within the territory of India.
Art. 15. (1) The State shall not discriminate against any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them.
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In addition to providing equality, the Indian Constitution
accords special status to women in certain areas. Thus, Article
15(3) 8 enables the State to make special provisions for women.
Reservation for women in local self-governing bodies and other
bodies, reservation in employments and educational institutions,
etc. are based on this provision.
The Directive Principles of State Policy laid down in PartIV of the Constitution also provide some human rights to women.
Article 39 9 provides three specific rights to women.
• Clause (a) says that the citizen, men and women equally,
have the right to an adequate means of livelihood.
• Clause (d) mandates that there is equal pay for equal work
for, both men and women.
• Clause (e) states that the health and strength of workers, men
and women and the tender age of children are not abused
and that citizens are not forced by economic necessity to
enter avocation unsuited to their age or strength.
Further, Article 41 10 says that the State shall make effective
provision for securing the right to work, to education and to
public assistance in cases of unemployment, old age, sickness and
disablement, and in other cases of undeserved want. Article 4211
directs the State to secure just and humane conditions of work and
for maternity relief. Article 43 asks the State to strive to provide
living wages and a decent standard of life.
Under the chapter on Fundamental Duties, Article 51-A (e)
imposes the duty to promote harmony and the spirit of common
brotherhood amongst all the people of India transcending religious,
linguistic and regional or sectional diversities; to renounce practices
derogatory to the dignity of women.

8.

Art.15(3) the general public. (3) Nothing in this article shall prevent the State from
making any special provision for women and children.
9. (Part IV.—Directive Principles of State Policy.— Arts. 48A—51.), Constitution of India
Act,1950.
10. Art.41.( The State shall, within the limits of its economic capacity and development,
make effective provision for securing the right to work, to education and to public
assistance in cases of unemployment, old age, sickness and disablement, and in other
cases of undeserved want.)
11. Art.42 (The State shall make provision for securing just and humane conditions of work
and for maternity relief).
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Special protective provisions are made in the Indian Penal
Code to protect and promote human rights of the women in India.
12

• Outraging the modesty of woman: Section 354 of IPC
• Sexual harassment: Section 354-A of IPC
• Kidnapping from lawful guardianship: Section 361 of IPC
• Procuring minor girl: Section 366-A of IPC
• Selling minors for prostitution: Section 372 & 373 of IPC
• Rape: Section 375; Section 376; Section 376-A of IPC,
Enticing or taking a Married Woman: Section 498 of IPC,
Cruelty:Section 498-A.
• Insulting the Modesty : Section 509 of IPC.

Rights under The Criminal Procedure Code 13 :
There are various sections in the Criminal Procedure Code
that provide special protection to women. Under Section 51(2),
when an accused is a woman, another woman should make search
with strict regard to decency. If the accused hides in the house
of a female who according to the custom does not appear in the
public, the police cannot enter the house or break it open unless
notice is given to such female to withdraw and give her reasonable
facility to withdraw herself. Section 160(2) protects women,
saying that no woman shall be required to attend any place other
than the place in which she resides. Hence a police officer cannot
require attendance of a woman, but on the contrary he has to go
to the place where she resides for making the investigation. Under
Section 53(2), when a person to be examined medically is female,
then examination shall be made only by or under the supervision
of female registered medical practitioner. When a complaint is
made on oath that woman or female child under eighteen years has
been abducted or unlawfully detained for an unlawful purpose, a
District Magistrate or Magistrate of First Class may make order for
immediate restoration of such woman to her liberty. Maintenance
can be awarded according to the status of the husband, under Section
125 to the woman separated from her husband for his negligence
or refusal to maintain her when she is unable to maintain herself.

12. Act.No.45 of 1860.
13. Act. No.2.of 1974.
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Under Section 416, if a woman, sentenced to death is found to be
pregnant, the High Court shall order the execution to be postponed,
and may, if it thinks fit, commute the sentence to imprisonment for
life. All these provisions of criminal law are aimed at providing
special protection to women keeping in view their fragile nature
and natural and biological conditions as also the social conditions.

Rights under other Laws
The ideals of equality and dignity enshrined in the
Constitution were sought to be realized by making series of
laws and bringing amendments to the existing ones. Introducing
monogamy strengthens the institution of marriage. But this has not
been extended to the Muslims.
Daughter, widow and mother were given the right to inherit
property along with son under Hindu Succession Act, 1956 14 . The
Hindu Succession (Tamil Nadu Amendment) Act was enacted in the
year 1989 15 and the Hindu Succession (Amendment) Act16 The most
significant amendment made by the Act was to make the daughter
a coparcener by birth in her own right. The Hindu Succession Act
applies to all daughters including those who are married, but this
act does not apply to daughters married before the commencement
of the Hindu Succession Amendment Act, 2005.
Under the Hindu Adoption and Maintenance Act, 195617,
consent of wife for adoption of a child by married man, right to
adopt a child by woman and the right to claim maintenance after
separation are some of the additional measures taken to support the
women. A woman is entitled to appoint a guardian at will under
the Hindu Minority and Guardianship Act, 1956.18 Under the labour
laws, women were giver various rights such as right to minimum
wages under the Minimum Wages Act, 1948; 19 maternity leave and
benefits under the Maternity Benefits Act, 196120 ; right not to be
placed on night work and the work not suited to their health under
the Factories Act, 194821 ; right to get equal pay under the Equal
Remuneration Act, 1976.
14.
15.
16.
17.
18.
19.
20.
21.

Act No .30 of 1956.
Act No.1 of 1989.
Central Act No.39 of 2005.
Act No.78 of 1956.
Act No.32 of 1956.
Act No.11 of 1948.
Act No.63 of 1961.
Act NO.63 of 1948.
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With the objective of protecting the women from sexual
exploitation, separate laws such as Immoral Traffic Prevention Act,
1986 22 and Indecent Representation of Women Prevention Act, 1986
Dowry Prohibition Act, 196123. The amendment to the criminal law
making the punishment for sexual offences more severe.
Sexual Harassment: The Supreme Court has laid down a new law
in Vishaka v. State of Rajasthan 24 regarding sexual harassment
of women in work places. The definition of ‘Sexual Harassment’
as formulated by the court includes such unwelcome sexually
determined behaviour whether directly or by implications as:
• A physical contact and advances;
• A demand or request for sexual favours;
• Sexually coloured remarks;
• Showing pornography;
• Any other unwelcome physical, verbal or non-verbal
conduct of sexual nature.
The Supreme Court has imposed a duty on the employer or
other responsible person in workplaces and institutions to prevent
the commission of acts of sexual harassment and to provide the
procedure for resolution, settlement or prosecution of the acts of
sexual harassment by taking all steps required. Sexual harassment
is described as violation of fundamental right in Apparel Export
Promotion Council v. A.K.Chopra.25 Several landmark judgments
are laid down by courts protecting women from sexual harassment
at workplaces. At this juncture, I would like to state that in terms
of the decision of the Supreme Court in Visaka case, referred, as
well as the decision of the Supreme Court made in the cases of
Medha Kotwal Lele v. Union of India26 and Binu Tamta v. High
Court of Delhi,27 a Gender Sensitization Committee has been
constituted in the Madras High Court which is attending to the
grievances of the women folk within the legal framework. Based
22. Act No.44 of 1986.
23. Act No.28 of 1961.
24. (1997) 6 SCC 241, AIR 1997SC. 3011, (1998) BHRC 261, (1997) 3 LRC 361, (1997) 2 CHRLD
202
25. AIR 1999 SC 625: 1999 AIR SCW 274: 1999 Lab IC 918.
26. (2013) 1 SCC 297
27. Writ Petition (c) 162/ 2013, dated March 21 ,2013.
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on the recommendations made by the Committee, The Gender
sensitization and sexual harassment of Women at the Madras High
Court – principal seat at Chennai and Madurai Bench at Madurai–
(Prevention, Prohibition and Redressal) Regulations, 2013 was
published in the Tamil Nadu Government Gazette on 27.11.2013 28 .

Domestic Violence:
In spite of the fact that in India we have ‘Protection of Women
from Domestic Violence Act 2005’29 , domestic violence still remains
a serious problem. In fact a major scale of violence that a woman
is subjected to in India is linked to the domain of domesticity.
The reasons for Domestic aggression are primarily ingrained in
the patriarchal nature of the Indian society which supports such
violence at home. Besides this the problem of alcoholics of husband
or desire for endowments or a male child are some of the other factors
liable for household brutalities in India. The domestic violence had
taken the form of psychological and physical abuse against women
like slapping, hitting, public humiliation, etc. However, under
the above Act, the Women were given the reliefs such as Right to
reside in a shared household, Protection orders, Residence orders,
Monetary reliefs, Custody orders and Compensation Orders. In
India the ‘Dowry Prohibition Act30 and the Protection of Women
from Domestic Violence Act31 and cruelty under Section 498 A
of the Indian Penal Code’ declares brutality to a woman in her
conjugal house a punishable and non-bailable offence that can lead
to a sentence of up to three years and fine.

Trafficking of Women:
India is both a source and destination for trafficked women
who were forced into prostitution and bonded labour. While exact
numbers of trafficked women and girls are difficult to ascertain, there
have been figures projected by various national and international
NGOs. Anti-trafficking measures in India have increased with
India’s commitment to international human rights protocols, and
through strict legal provisions at the national level. The Immoral
Traffic Prevention Act 195632 (ITPA) is the widely used law to
prosecute traffickers, but also is invoked to target prostitution.

28.
29.
30.
31.
32.

www.stationeryprinting.tn.gov.in/extraordinary/2014/197-Ex-VI-1.pd
Act No.43 of 2005.
Supra note .25
Ibid.,
Supra note.24.
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Women Empowerment in India
Women empowerment is a new phrase in the vocabulary of
gender literature. The phrase is used in two broad senses i.e. general
and specific. In a general sense, it refers to empowering women to
be self-dependent by providing them access to all the freedoms and
opportunities, which they were denied in the past only because
of their being ‘women’. In a specific sense, women empowerment
refers to enhancing their position in the power structure of the
society.
The principle of gender equality is enshrined in the Indian
Constitution in its preamble, fundamental rights, fundamental
duties and directive principles. The Constitution not only grants
equality to women but also empowers the state to adopt measures,
a position; indiscrimination in favour of women. Within the
framework of democratic polity, our laws, developmental policies,
plans and programmes are aimed at women’s advancement in
different spheres. India has also ratified various international
conventions to secure rights of women.
The main stress should be on equal work and elimination of
discrimination in employment. One of the basic policy objectives
should be universal education of woman, the lack of which tends to
perpetuate the unequal status quo.
“Educate a man and you educate an individual;
Educate a woman and you educate a family.”
Women will have to empower themselves in order to compel
the government to empower them. Further, there is a need for a
change of values and behaviour in the society, a need for positive
socio-cultural and economic empowerment and above all the
will power and strong determination of women to join politics.
Education can play a vital role in bringing about the desirable
behavioural changes among the women and make them well
equipped in terms of knowledge, competence and capacity to deal
with different political problems.
Even after half a century of independence, barring a few
exceptions, women have mostly remained outside the domain of
power and political authority. Although they constitute about half
of the population and over the years their participation by way of
voting has increased, yet their participation and representation in
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law making and law implementing bodies are not very satisfactory.
No doubt, the 73rd and 74th constitutional amendment 33 acts have
provided access to women in the decision making process at the
grass-root level but their representation in the Parliament and state
legislatures is woefully poor. Though the Women’s Reservation Bill
proposes to amend the Constitution of India to reserve 33 percent
of all seats in the Lower house of Parliament of India, the Lok Sabha
and in all State legislative Assemblies for Women, the Lok Sabha
has not voted on the Bill.
Notwithstanding the remarkable changes in the position
of women in free India, there is still a great divergence between
the constitutional position and stark reality of deprivation and
degradation. The women’s organizations must try to empower
women by changing the attitudes of the society towards the harmful
traditional practices. One of the most vital tasks of the various
women organizations and NGOs is to help women in rebuilding
their lives and confidence. These goals can be achieved only if the
women are adequately educated about their legal rights and are
economically independent enough to take independent decisions
of their own life.
The Government of India has two main bodies to advance
gender equality: the Ministry of Women and Child Development
and the National Commission for Women, which is an
autonomous organization under the Ministry of Women and Child
Development. Both bodies work on national and state-level legal
and social policies to advance gender equality. The Ministry has
widely implemented local-level micro-finance schemes to advance
economic opportunities for rural women. The National Commission
for Women has been instrumental in creating legislative changes,
and has set up Complaint and Investigate Cells at the State level.
The Grievance Cells receive complaints of gender-based violence
and are mandated to investigate, provide referrals and counselling,
and ultimately report on such cases.
The violence against the women in India is often supported and
perpetuated by the indigenous cultures. Therefore the indigenous
communities must try to put up mechanisms and strategies that
eliminate such age old ruthless practices against the women.
33. planningcommission.gov.in/plans/mta/midterm/english.../chapter-17.pdf last visited
6.5.2015.
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Further, Women’s empowerment in India is heavily
dependent on many different variables that include geographical
location (urban/rural), educational status, social status (caste and
class), and age. Policies on women’s empowerment exist at the
national, state, and panchayat levels in many sectors, including
health, education, economic opportunities, gender-based violence,
and political participation. However, there are significant gaps
between policy advancements and actual practice at the community
level.
One key factor for the gap in implementation of laws and
policies to address discrimination, economic disadvantages, and
violence against women at the community level is the largely
patriarchal structure that governs the community and households
in much of India. As such, women and girls have restricted mobility,
access to education, access to health facilities, and lower decisionmaking power, and experience higher rates of violence. Women’s
security, decision-making power and mobility are three indicators
for women’s Empowerment. In India, and more so for rural and less
educated women, these three indicators are significantly low.
Decision-making power among employed urban women was
higher than among rural and less educated women. The survey
also found that older married women had more decision-making
power than the younger married women. Younger women and
girls experience an additional layer of discrimination as a result of
their age. Data on women’s mobility in India indicates the lack of
choices women have, and that urban and educated women have
more mobility choices than rural women. Mobility restrictions for
women are dependent upon how the family and community view
women’s rights. They also, however, are intrinsically dependent on
the prevailing levels of violence against women in the household
and the community.
The gap in policy and practice in women’s empowerment
is most visible when it comes to the level and kinds of violence
women face in India. Despite the policies, laws, and initiatives
by civil society institutions, violence against women in India is
widespread and the consequences for perpetrators rarely match the
crime. Enforcement of laws and sentencing of perpetrators are long
and arduous processes, and the gaps in these processes are further
widened by corruption.
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Empowerment for women in India requires a crosscutting
approach and one which addresses the diversity of social structures
that govern women’s lives. Identity politics in India is a very critical
political instrument, which is both used and abused throughout
political and social institutions.
There also have been gains in women’s inheritance rights,
yet challenges remain in implementation. Social biases and lack
of enforcement continue to hinder the full realization of Indian
inheritance laws. Inheritance laws and property distribution fall
under the Hindu and Muslim personal laws, both of which exempt
agricultural land. For a country with a predominantly agro-based
economy, women’s inability to inherit agricultural land exacerbates
feminization of poverty and neglects women’s welfare.

Women’s Security
Women and girls in urban India are also at high risk of genderbased violence. Dowry related deaths, domestic violence, gang rape
of lower caste women by upper caste men, and physical violence
by the police towards tribal women all contribute to women’s
insecurity in India. The class and caste structure inadvertently put
poor women from lower class and tribal communities at the most
risk of violence.
Conclusion
Only a mother can design a strongest willed citizen, “Do what
we may, the superman will have to be born of women”. The woman
is and will remain a source of strength and love, She will always
remain the embodiment of the values Dharma (righteousness) and
Kama (love, care).
Subramania Bharati visualised the modern Indian woman as
one who walks erect, has a straight gaze (to look firmly and steadily)
and does not fear anybody in the world.
Women status mainly depends on their rights and privileges
and the roles assigned to them. Status is determined in terms of
socio- economic indicators such as income, property, education and
skills that open up opportunities of employment. One cannot hope
gender equity unless women have a share in the decision making
process in the family and in the public sphere. Women must raise
voice against underground oppression. With the introduction
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of courses on human rights and peace reconstruction, there is
evidence of regional women’s groups calling on larger human
rights organizations to address their grievances and local problems.
They have also started reaching out to state agencies and courts for
redressal and justice. This is a welcome change. That apart, today
the women folk are excelling in all spheres of life and the need
of the hour is educating them of their rights. Realization of their
rights is of paramount importance. Educate women to enable them
empower!.

************

				

Missing Children - Quo Vadis
("Where are you going?")

Hon’ble Justice Vimala Velmurugan *
					
		
		 “There is no trust more sacred than the one the world holds
with children.There is no duty more important than ensuring
that their rights are respected,that their welfare is protected,that
their lives are free from fear and want and that they grow up in
peace.”
-Kofi Annan
On the eve of launching of the website, ‘www.khoyapaya.
gov.in’1 by the Union Ministry of Women and Child Development,
towards facilitating registration of complaints of Missing Children,
and to enable their restoration, we, as the citizens of India, are bound
to have a deep introspection of our fundamental duty towards
children.
The website, most appropriately named, means ‘lost and
regained’, lifts our memory to the famed Miltonic Classics ‘Paradise
lost and Paradise regained’, thus, adding another dimension to the
concept of child, who is to be adored as paradise.
Article 39(e) of The Directive Principles of State Policy2 enjoins
that the State shall direct its policy towards securing that the tender
*
1.
2.

Judge, High Court , Madras.
www.khoyapaya.gov.in/mpp/importantlink Ministry of Women’s and Child
Development. Website : http://wcd.nic.in .Go to Website. Track Child. Website :
http://www.trackthemissingchild.gov.in last visited 2.06.2015.
Constitution Of India Act,1950
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age of children are not abused and forced by economic necessity to
enter occupations unsuited to their age or strength. With more than
a third of its population below the age of 18, India is a home to the
largest child population in the world.
Children need special protection because of the tender age,
lack of physical/mental maturity and vulnerability. Pointing out
that the development of the child is the development of the Nation
itself, The Hon’ble Justice Bhagwati, CJ, in Lakshmi Kanth Pandey
v. Union of India3, has rightly observed:“The Child is a soul with
a being, a nature and capacities of its own, who must be helped
to find them, to grow into their maturity, into fullness of physical
and vital energy and the utmost breadth, depth and height of its
emotional, intellectual and spiritual being; otherwise there cannot
be a healthy growth of the nation.”
The Children are the greatest gift to the humanity. But where
are they? The basic institution in society for the survival, protection
and development of the child is the family.
Emphasizing the right of the child to grow in an atmosphere of
the love and affection, and not to be missing, the Hon’ble Supreme
Court in a case of Lakshmi Kant Pandey v. Union of India4 observed
as follows:“Every child has a right to love and be loved and to grow up
in an atmosphere of love and affection and of moral and material
security and this is possible only if the child is brought up in a
family.”
		 By nature, because of childhood, children are in vulnerable
position. They are found without any home or settled place or
abode and without any ostensible means of subsistence; they
are found without parents; they remain neglected, abandoned,
exploited, forsaken, injured, ignored, mutilated, tortured and
abused - physically, mentally and sexually. How it happens and
why it is allowed to happen - are the crucial questions.
		 The joint family system is disintegrating and we are in a
transition period. There is increased flair for nuclear family. In
fact, the word “joint family” refers to the extended family, We are
deprived of interaction between the children and grandparents.
3.
4.

AIR 1984 SC469.
Supra Note.,
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Even interaction between the parents and their offspring become
minimal due to various reasons and the chief among them being
working parents and digital diversion. Lack of parental guidance
and loss of family values drive the children to attractive propositions,
leading to loss of childhood and to the deathtraps even.
		 The Report of the Nithari,5 by Ministry of Women and
Child Development, highlighted that factors such as growing
industrialization, liberalization, urban bias, interstate and ruralurban migration, economic poverty, breakdown of family and
community values and support systems etc, have resulted in
children being the most marginalized and vulnerable victims.
		 Before delving into the question of finding out the pathway
to trace out the missing children, we can consider, from where the
children are missing from hospitals, schools, workplace, public
places (theaters, shopping malls, temples, park, playground, market
places, libraries, etc.,) and from special places meant for keeping the
children in safe custody.
Children are kidnapped or lured away from home to be
sold, ultimately pushing them into life on the streets, begging for
change or pick-pocketing strangers. Teenage boys are sometimes
kidnapped and sold into forced labour, while majority of the teenage
girls are kidnapped, for the purpose of forced marriage and forced
prostitution. Reports reveal that sometimes children are kidnapped
for the purpose of being given in adoption.
When children are celebrated at home and when they are
thrown out of home for those purposes, to what extent the child
would become shattered, physically as well as mentally, is an issue
for pondering over.
The National Policy for Children, 19746 , declares the children
as the nation’s supremely important asset, while emphasizing that
nurture and solicitude is our responsibility. The guiding principle
is that every child has universal, inalienable and indivisible human
rights. If that is so, we shall not allow children to go missing or we
shall not remain mute without sparing efforts to trace the missing
children.
5.
6.

www.wcd.nic.in/nitharireport.pdf dt jan 4,2007 last visited 2.6.2015.
National Policy for Children. No.1-14/74-CDD. Government of India. Department of
Social Welfare. New Delhi, the 22nd ugust,1974..www.wcd.nic.in/national_policy_for_
children_1974.pdf last visited 2.06.2015.
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Our Hon‘ble Prime Minister, Shri.Narendra Modi, tweeted7
the plight of the missing child and his description reads as under:"Years back, I met a child Jeet Bahadur in a helpless condition.
He knew nothing, where to go, what to do. He did not know
anybody, nor did he understand the language,"
Fortunately, the Prime Minister was able to make the child
understand the language, educated the child and ultimately got the
child re-united with the parents across the borders in Nepal. Nation
is borderless and world is shrinking as global village and therefore,
tracing out the children is not so easy. Therefore, certainly there
should be a strategy to tackle the situation.
The United Nations defines civil registration as “the
continuous, permanent, compulsory and universal recording of
the occurrence and characteristics of vital events pertaining to the
population as provided through decree or regulation in accordance
with the legal requirements of a country.”
Vital events that are typically recorded include live birth,
death, foetal death, marriage, divorce, annulment of marriage,
judicial separation of marriage, adoption, legitimization and
recognition.
As such there should be a dependable mechanism to integrate
the instances of missing of children into the chain of events recorded
by the Government authorities right from the cradle to the grave or
to say from the womb to the tomb. The present initiative to integrate
the complaint stage, reporting the discovery/recovery of child and
the action taken towards tracing out the missing child in a single
website may be a small step that would eventually lead to a giant
leap in this direction. Let us leave this world for all children and for
our children and for our children’s children, where no children is
found missing.
The poet Khalil Gibran said “Our Children are not our
Children, they are the sons and daughters of life, longing for itself.”
The fact was reaffirmed in the case of Manual Theodore.8

7.

Samrat Babu Koirala on Twitter, Narendra Modi has an
http:/twitter.com/samratspeaks/status/488620203496849408

8.

Manual Theodore Vs Unknown, 27 October 1999.
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Therefore, it is not only the responsibility of the State, but also,
the responsibility of the parents and the society / stakeholders to
protect the rights of the children and to provide them opportunity
and facility and to grow and develop and to ensure that the children
are not exploited. The launching of the website www. khoyapaya.
gov.in is a commendable step towards such protection. It is the
paramount duty of the society to utilise the website and to ensure
the rights of the children.

************

Conferred Rights and Articles 32 and
226 of the Indian Constitution
– A Normative Analysis

Dr. P. Vanangamudi*

An insightful exploration of Part III of the Constitution of
India reveals that there are several types of rights found under the
category of fundamental rights. Some of the rights are conferred
rights and some are enabled rights. Few other rights are either
confirmed or declared by the Supreme Court. Quite a few rights
are inherited rights either from the pre - constitutional laws or from
personal laws and are recognised in this Part. Of all these rights,
some are considered as positive rights and others are negative;
some are given only to citizens and others are given to persons
including citizens; some are given against the State and others are
given against State as well as against persons. In this article, an
attempt is made to answer the following questions. 1) Does Article
32 of the Constitution empower the Supreme Court to enforce all
the rights that exist in Part III of the Constitution or only those set of
rights which are only conferred rights in that Part? 2) Does Article
226 of the Constitution empower the High Courts to enforce all the
rights that exist in Part III or only the conferred rights? 3) Are there
differences in terms of extent of powers of the Supreme Court under
Articles 32 and the High Courts under Article 226?

*

Vice-Chancellor, The Tamil Nadu Dr.Ambedkar Law University, Chennai-28.
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In this Article a normative analysis is made to highlight the
Constitutional norms found in Articles 32 and 226 whereby the
Supreme Court and High Courts are empowered respectively to
enforce fundamental rights provided from Articles 12 to 35. As it
is a normative analysis, an attempt is made to analyse critically the
powers vested on the Supreme Court and High Courts by the above
Articles respectively and hence interpretations given by them are
not taken as source of analysis.
Article 32 provides remedies for enforcement of rights
conferred by Part III. Accordingly “[t]he Supreme Court shall have
power ... for the enforcement of any of the rights conferred by this
Part.”1 Article 226 deals with the power of High Courts to issue
certain writs. It empowers the High Court that “[n]otwithstanding
anything in Article 32, every High Court shall have power... for the
enforcement of any of the rights conferred by Part III and for any
other purpose.” 2 A critical normative analysis of these two Articles
would bring out the following. First, the phrase, ‘and for any other
1.

2.

Article 32: Remedies for enforcement of rights conferred by this Part – (1) The right to
move the Supreme Court by appropriate proceedings for the enforcement of the rights
conferred by this Part is guaranteed.
(2) The Supreme Court shall have power to issue directions or order or writs, including
writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari,
whichever may be appropriates for the enforcement of any of the rights conferred by this
part.
Article 226: Power of High Courts to issue certain writs – (1) Notwithstanding anything
in Article 32 (***) every High Court shall have power, throughout the territories in
relation to which it exercises jurisdiction, to issue to any person or authority, including in
appropriate cases, any Government, within those territories directions, orders or writs,
including [writs in the nature of habeas corpus, mandamus, prohibition, quo waranto
and certiorari or any of them, for the enforcement of any of the rights conferred by Part
III and for any other purpose.]
(2) The power conferred by clause (1) to issue directions, orders or writs to any
Government, authority or person may also be exercised by any High Court
exercising jurisdiction in relation to the territories within which the cause of action,
wholly or in part arises for the exercise of such power, notwithstanding that the seat
of such Government or authority or the residence of such person is not within those
territories.
(3) Where any party against whom an interim order, whether by way of injunction or
stay or in any other manner, is made on, or in any proceedings relating to, a petition
under clause (1) without(a) furnishing to such party copies of such petitions and all documents in support
of the plea for such interim order, and
(b) giving such party an opportunity of being heard. makes an application to
the High Court for the vacation of such order and furnishes a copy of such
application to the party in whose favour such order has been made or the
counsel of such party, the High Court shall dispose of the application within
a period of two weeks for the date on which it is received or from the date on
which the copy of such application is so furnished, which ever is later, or where
the High Court is closed on the last day of that period, before the expiry of the
next day afterwards on which the High Court is open; and if the application is
not so disposed of, the interim order shall, on the expiry of that period, or, as the
case may be, the expiry of the said next day, stand vacated.
(4) The power conferred on a High Court by this article shall not be in derogation of the
power conferred on the Supreme Court by clause (2) of Article 32.
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purpose’ in Article 226 provides a wider scope and powers for
the High Court compared with the powers of the Supreme Court
for the enforcement of the rights of Part III. Secondly, the words
‘or any of them’ in Article 226 after the phrase, “directions, or
writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari or any of them”3 was
deliberately omitted by the framers of the Constitution in Article
32. It implies that the framers of the Constitution contemplated
to confer that power only on the High Courts to issue different
or distinct or a combination of more than one writ under Article
226, and not on the Supreme Court under Article 32. Of Course,
Article 139 deals with conferment of powers on the Supreme Court
to issue certain writs ‘or any of them’. In this Article, the words,
“of any of them, for any purposes other than those mentioned in
clause (2) of Article 32” are used. It is obvious that the Supreme
Court has power only under Article 139 for the enforcement of all
types of fundamental rights and to issue writs analogous to the
powers of the High Courts under Article 226. Thirdly, the words,
“to issue to any person” in Article 226 are not found under Article
32. But the phrase ‘any person’ comes under the scope and ambit
of the Supreme Court under Article 139. Fourthly, under clause
(3) of Article 32, the Parliament has power to “empower any other
court to exercise within the local limits of its jurisdiction all or any
of the powers exercisable by the Supreme Court under clause (2)”.
Therefore, powers of the Supreme Court and High Courts under
Articles 32 and 226 respectively are not similar. However, under
appellate jurisdiction, powers of the Supreme Court under Article
139 are broader than the powers under Article 32. Article 139 may
be analogous with the powers of the High Court under Article 226.
The Preamble of the Constitution declares “to secure its
citizens…Liberty of thought, expression, belief, faith and worship;
Equality of status and of opportunity”. These objectives are given
Constitutional protection and enforceability in the form of rights
in Part III. While translating these objectives into enforceable
fundamental rights, they are not provided in terms of absolute
rights.

3.

Article 139: Conferment on the Supreme Court of powers to issue certain writs. –
Parliament may by law confer on the Supreme Court power to issue directions, orders
or writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo
warranto and certiorari, or any of them, for any purposes other than those mentioned in
clause (2) of Article 32.
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As per scheme of the Constitution, the following fundamental
rights are provided in Part III: Right to Equality, Right to Freedom,
Right against Exploitation, Right to Freedom of Religion, Cultural
and Educational Rights and Right to Constitutional Remedies.
It is clear that these objectives of the Preamble and
corresponding rights are not absolute in nature but restricted
only to certain dimensions of liberty and equality. In the process
of securing its citizens liberty and equality, the State is to follow
the principles of justice, social, economic and political. Hence,
even the right to equality of status and opportunity provided to
persons is available only against the State and even against the
State such equality of status and opportunity is based on reasonable
classification. With reference to liberty as per Preamble, it is to be
secured only to citizens. But when it is provided in Part III, it finds
different manifestations. Protection of six types of freedom of the
citizens are subject to reasonable restrictions. However Articles 20,
21 and 22 have accorded with certain personal liberty to persons.
These are enabled fundamental rights. Whenever, equality of
persons as provided in the Constitution is affected and not justified
even on account of reasonable classification and whenever liberty is
curtailed and not justified even on account of reasonable restrictions,
such persons are conferred with the right of availing constitutional
remedies under Article 32. However, this Article 32 is susceptible to
be suspended as provided by the Constitution.
Article 12 defines ‘State’4. It implies that there are certain
rights found in this Part, which are provided against the State and
thereby the State is prevented from intervening in such rights. This
definition delimits the ambit of State by including only governments
and legislatures, whether Union or State in addition to local and
other authorities. However, from this article, it is inferred that a set
of rights are given to persons against the State and not against ‘any
other person’.

4.

Article 12: In this part, unless the context otherwise requires, “the State” includes the
Government and Parliament of India and the Government and the Legislature of each
of the States and all local or other authorities within the territory of India or under the
control of the Government of India.
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Article 13 has recognised two types of rights. Clause 15 deals
with inherited rights and clause 26 deals with conferred rights. The
Constitution of India inherited several provisions from previous
enactments. These Acts structured the pre-constitutional laws.
Likewise, several rights have been inherited by Indians. They have
been in existence for a long time including the colonial period.
Article 13(1) legalises and facilitates for the continuance of such
rights. However, all those rights shall be in consonance with Part
III. Contravening provisions, as per Article 13(3) (b) are not valid.
Therefore, it is obvious that if any inherited right is contravening the
conferred rights, the latter alone will prevail and the former would
cease to exist. These inherited rights are based on the concept of
‘laws-in-force’7. Article 13(2) states that “[t]he State shall not make
any law which takes away or abridges the rights conferred by this
Part and any law made in contravention of this clause shall, to the
extent of the contravention, be void.” It is clear from the provision
that the State is not prevented from making or abridging any law
which deals with inherited rights, “if it affects public order, morality
and health and to the other provisions of this Part”. However, such
provisions of law shall not affect the conferred rights.
Accordingly, the governments and legislatures in India
including local and other authorities shall not make any law or
abridge the rights conferred by this part. It clearly implies that
this provision of the Constitution categorically recognises certain
rights as ‘conferred rights’, which are distinct from inherited rights
provided in Article 13(1). Clause 3(a) of this article defines law,
as follows: “ ’law’ means and includes any ordinance, order, byelaw, rule, regulation, notification, custom or usage having in the
territory of India the force of law.” This definition highlights that
law used in this clause is used with a particular meaning. It does
not include constitutional law and judge made law, i.e. judicial
precedent. However, it includes custom or usage, having in the

5.
6.
7.

Article 13 (1): All laws in force in the territory of India immediately before the
commencement of this Constitution, in so far as they are inconsistent with the provisions
of this Part, shall, to the extent of such inconsistency, be void.
Article 13 (2): The State shall not make any law which takes away or abridges the rights
conferred by this Part and any law made in contravention of this clause shall, to the
extent of the contravention, be void.
Article 13(3) (b): “laws in force” includes laws passed or made by a Legislature or
other competent authority in the territory of India before the commencement of this
Constitution and not previously repealed, notwithstanding that any such law or any
part thereof may not be then in operation either at all or in particular areas.
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territory of India, the force of law. A careful analysis of this article
reveals that ‘conferred rights’ are different from inherited rights.
The former is provided by the Constitution, whereas the latter
has been in existence in the society even before the advent of the
republican Constitution.
Article 32 contemplates that the original jurisdiction of the
Supreme Court; in clause (1) provides that persons who are affected
are vested with a right to move the Supreme Court for remedy. As
per jural analysis only persons do have the right and institutions,
authorities including Court or any other body shall have only
authority or power and they are not vested with the right. Therefore
persons whose conferred rights are affected shall be vested with
a right to approach the Supreme Court and seek remedy. It is
hereby inferred from this Clause (1) that no right is provided with
the individual to move the Supreme Court for the enforcement of
inherited rights as dealt in Article 13(1). Similarly, the Supreme Court
has power to issue writs only for the enforcement of rights dealt in
clause 2 of Article 13 and not clause 1 of Article 13. Contrary to this,
Article 226 has power to enforce both the rights dealt in clause 1 and
2 of Article 13. Likewise, any person affected on grounds of both
shall have power to approach the High Courts under Article 226.
Right to equality is a conferred right. Article 14 has conferred
this right to all persons in India8. Accordingly, the State through
laws has to equally protect all persons. It is a positive right.
Negatively the State is prevented from denying any person equality
before law. However, Articles 15 and 16 are confined only to Indian
citizens9. These are enabled rights. Clause (3), (4) and (5) of Article
15 are having enabling provisions which run as follows:
8.

Article 14: Equality before law. – The State shall not deny to any person equality before
the law or the equal protection of the laws within the territory of India.
9. Article 15: Prohibition of discrimination on grounds of religion, race, caste, sex or place
of birth. –
(1) The State shall not discriminate against any citizen on grounds only of religion, race,
caste, sex, place of birth or any of them.
(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of
them, be subject to any disability, liability, restriction or condition with regard to –
(a) access to shops, public restaurants, hotels and places of public entertainment; or
(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained
wholly or partly out of State funds or dedicated to the use of the general public.
Article 16: Equality of opportunity in matters of public employment. –
(1) There shall be equality of opportunity for all citizens in matters relating to
employment or appointment to any office under the State.
(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth,
residence or any of them, be ineligible for, or discriminated against in respect of, any
employment or office under the State.
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“(3) Nothing in this Article shall prevent the State from
making any special provision for women and children.
“(4) Nothing in this Article or in clause (2) of Article 29
shall prevent the State from making any special provision for the
advancement of any socially and educationally backward classes of
citizens or for the Scheduled Castes and the Scheduled Tribes.
“(5) Nothing in this Article or in sub-clause (g) of clause
(1) of Article 19 shall prevent the State from making any special
provision, by law, for the advancement of any socially and
educationally backward classes of citizens or for the Scheduled
Castes or the Scheduled Tribes in so far as such special provisions
relate to their admission to educational institutions including
private educational institutions, whether aided or unaided by the
State, other than the minority educational institutions referred to in
clause (1) of Article 30.”
Similar to Article 15, Clause (3)& (4) and Clauses, (4-A)& (4-B)
of Article 16 are enabling provisions which state as follows;
“(3) Nothing in this Article shall prevent Parliament from
making any law prescribing, in regard to a class or classes of
employment or appointment to an office (under the Government
of, or any local or other authority within, a State or Union territory,
any requirement as to residence within that State or Union territory)
prior to such employment or appointment.
“(4) Nothing in this Article shall prevent the State from
making any provision for the reservation of appointments or posts
in favour of any backward class of citizens which, in the opinion of
the State, is not adequately represented in the services under the
State.
“(4-A) Nothing in this Article shall prevent the State from
making any provision for reservation in matters of promotion,
(with consequential seniority), to any class or classes of posts in
the services under the State in favour of the Scheduled Castes and
the Scheduled Tribes which, in the opinion of the State, are not
adequately represented in the services under the State.)
“(4-B) Nothing in this Article shall prevent the State from
considering any unfilled vacancies of a year which are reserved for
being filled up in that year in accordance with any provision for
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reservation made under clause (4) or clause (4-A) as a separate class
of vacancies to be filled up in any succeeding year or years and such
class of vacancies shall not be considered together with the vacancies
of the year in which they are being filled up for determining the
ceiling of fifty percent reservation on total number of vacancies of
that year.”
From the above provisions of Articles 14, 15 and 16 it can be
inferred that Article 14 conferred right to equality upon persons.10
Based on reasonable classification right to equality of status and
opportunity are made available only to citizens in Articles 15 and
16. These Articles have empowered the State to provide enabled
fundamental rights to citizens. Such enabled fundamental rights,
based on equality and reasonable classification, shall be enforced in
case of infringement only under Article 226 in the High Court and
not in the Supreme Court under Article 32. However, the Supreme
Court in exercise of its appellate jurisdiction can enforce enabled
fundamental rights under Article 139.
It is interesting to observe that Clause (5) of Article 16 deals
with an incidental right to freedom of religion. It is available only
to the citizens. It is an inherited fundamental right and hence
enforceable either under Article 226 or under Article 139.
Clause (5) of Article 16 runs as follows.
(5) Nothing in this Article shall affect the operation of any
law which provides that the incumbent of an office in connection
with the affairs of any religious or denominational institution or any
member of the governing body thereof shall be a person professing
a particular religion or belonging to a particular denomination.
Article 19 deals with protection of certain rights regarding
freedom of speech. These are conferred rights. However clauses 2
to 6 provide restrictions for such conferred rights. These restrictions
are reasonable. Article 20 deals with the protection in respect of
conviction of offences11. The rights available under this Article are
10. See Article 14 op. cit.
11. Article 20: Protection in respect of conviction for offences. – (1) No person shall
be convicted of any offence except for violation of a law in force at the time of the
commission of the act charged as an offence, nor be subjected to a penalty grater than
that which might have been inflicted under the law in force at the time of the commission
of the offence.
(2) No person shall be prosecuted and punished for the same offence more than once.
(3) No person accused of any offence shall be compelled to be a witness against himself.
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enabled rights. Interestingly such rights cannot to be suspended
even during national emergency. Article 21, corollary to Article 20
is another enabled right. The 44th Amendment of the Constitution,
1978, prescribes that this Article also shall not be suspended during
national emergency. It deals with ‘life and personal liberty’ of the
person. A combined reading of Article 20 and 21 would convey the
meaning that ‘life and personal liberty’ of the convicted person shall
not be deprived except according to procedure established by law.12
Article 22 deals with protection against arrest and detention
in certain cases. Accordingly these enabled rights are accorded to
persons from being arrested and detained.13 When these enabled
fundamental rights are infringed, the affected persons are vested
with the right to approach the High Courts under Article 226. The
Supreme Court can also be approached by way of an appeal in
exercise of appellate jurisdiction.
In the Scheme of Part III, Right against Exploitation, Right
to Freedom of Religion and Cultural and Educational Rights are
the manifestation of right to Freedom or Right to Equality or the
combination of both. As contemplated in the Preamble ‘Liberty of…
belief, faith and worship’ reflects in the form of right to freedom of
religion. It is also on the basis of equality.
Article 25 prescribes that “all persons are equally entitled
to freedom of conscience and the right to freely profess, practice
and propagate religion.”14 Hence right to freedom of religion
is a blend of right to freedom and right to equality. Part III has
recognized the right to freedom of religion. This part recognizes it
as a fundamental right. In Article 25 it is prescribed that “nothing
in this Article shall affect the operation of any existing law”. It
implies that Part III of the Constitution acknowledges and legalizes
those rights related to freedom of religion that have also been in
existence and not contravening the provisions of Part III. Those
12. Article 21: Protection of life and personal liberty. – No person shall be deprived of his life
or personal liberty except according to procedure established by law.
13. Article 22 (2): Every person who is arrested and detained in custody shall be produced
before the nearest magistrate within a period of twenty-four hours of such arrest
excluding the time necessary for the journey from the place of arrest to the court of
the magistrate and no such person shall be detained in custody beyond the said period
without the authority of a magistrate.
14. Article 25: Subject to public order, morality and health and to the other provisions of
this Part, all persons are equally entitled to freedom of conscience and the right freely to
profess, practise and propagate religion.
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provisions which are contravening the Part III would be considered
as ultra vires in accordance with Doctrine of Eclipse. These rights
are not conferred rights. As it is not a conferred right, it does not
come under the ambit of Article 32. It can be enforced by the High
Courts under Article 226, the Supreme Court may enforce under
Article 139. Cultural and Educational Rights15 of minorities is
another manifestation of right to equality by way of an exception
to protect the interest of minorities. It is provided as a saving to
reasonable classification. Therefore, Part III has conferred only
three broader rights, viz. right to equality, right to freedom and
right to constitutional remedies. These rights are not considered as
absolute rights. Equality is susceptible to reasonable classification.
Freedom is subjected to reasonable restrictions. Article 32, which
confers Constitutional remedies can be suspended during national
emergency. Since Articles 20 and 21 cannot be suspended even
during national emergency, Article 226, also cannot be suspended
even during national emergency, as it can enforce Articles 20 and 21,
not withstanding the fact that these Articles have only enforceable
rights.
The framers of the Constitution constituted only one Supreme
Court for the entire nation, having a population of 127 crores. There
are 52 Supreme Courts in the United States of America, where each
state has one Supreme Court and in addition there is a Supreme
Court in Washington D.C. and a common Supreme Court for the
entire USA. Hence the Supreme Court of India has been given a
significant position and the judicious use of judicial time is sine quo
non of its sanctity. It has to protect the interest of the people of the
entire nation. It is designed and structured for a noble and sacred
purpose and not for ordinary issues. The High Courts in each state
are established to meet all the needs and issues including core or
ancillary or incidental rights.
Therefore, under Article 32, the Supreme Court is vested with
the power to enforce only the conferred rights and not other rights
as found in Part III like inherited rights, enabled rights, declared
rights etc. The Supreme Court can enforce all the conferred rights of
affected persons by invoking Article 32 and not other rights as found
15. Article 29: Protection of interests of minorities – (1) Any section of the citizens residing in
the territory of India or any part thereof having a distinct language, script or culture of its
own shall have the right to conserve the same. (2) No citizen shall be denied admission
into any educational institution maintained by the State or receiving aid out of State
funds on grounds only of religion, race, caste, language or any of them.
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in Part III. But such affected persons can seek the enforcement of
all the conferred rights and other rights under Article 226 by the
High Courts which are close to their doors and easily accessible to
all. High Courts are easily accessible to people whether he is rich
or poor, whether he hails from Delhi or Chennai. Thus the framers
of the Constitution with a great foresight created the Supreme
Court for the whole of India and empowered it only to enforce the
conferred fundamental rights under Article 32 and contemplated
the Supreme Court to concentrate on Constitutional issues. The
Constitution empowers the High Courts to enforce all other
fundamental rights including conferred rights. In case if a High
Court erred in its responsibility, by way of appeal when it comes to
the Supreme Court under Article 139 the error can be rectified and
due justice would be rendered.

************

Unnatural Offences in Natural Perspectives :
A Socio - Legal Analysis
Prof. Dr. N. S. Santhosh Kumar *

Introduction
In the very fast moving world, everything has become so fast,
even the people are not ready to wait for getting their fast food and
the people are taking pride in being different and deriving pleasure
in adopting westernism in food, dress, culture even in sex also. In
all fields, they are expecting the new things and wish to be the
different one among the crowd. This type of thinking out of the box
has penetrated well into the concept of sexualities also.1 Therefore,
the time has come to discuss certain aspects of socio-legal aspects of
sexualities in contemporary India, as it holds crucial event in day to
day existence of everyone’s life in both public and private domains.2
This attitudinal change on the human beings has deviated them from
the normal pathway which ends in social degradation in sexualities
which led to re-thinking of the existing law. Not astonishingly, the
battle against Section 377 of Indian Penal Code 3 has turned into the
defining paradigm for sexualities in India since 1990s – a decade
which also flagged the emergent globalised sexual subject, whose
*
1.
2.
3.

Director of Legal Studies, Govt. of Tamil Nadu, Chennai.
‘Mother seeks groom for gay son; matrimonial ad sparks debate’, The Hindu dated 21st
May, 2015 at p.14.
‘AIIMS doctor kills self, says husband gay’, The Times of India dated 20th April, 2015.
Section 377: Unnatural offences.—Whoever voluntarily has carnal intercourse against the
order of nature with any man, woman or animal, shall be punished with 1[imprisonment
for life], or with imprisonment of either description for a term which may extend to ten
years, and shall also be liable to fine. Explanation.—Penetration is sufficient to constitute
the carnal intercourse necessary to the offence described in this section.
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‘new’ lifestyles and habitats and investments led to fresh targets for
socio-legal analysis. Violence, voyeurism, stalking, sexual assult,
sexual harassment, heteronormativity– all vie for space in sexuality
studies today, so charting our past, present and future lives and our
concomitant intellectual pursuits. Therefore, in this paper a modest
attempt has been made to analyse the pros and cons of Section 377
of the Indian Penal Code, 1860 and to provide the way out.
Lord Macualay in 1860 introduced Section 377 with an aim
to prevent “unnatural offences”4 especially the acts of sodomy
amongst the homosexual men.5 The process started with a series of
events: a hijra conference in Bhopal in 1986; the founding of Bombay
Dost, a gay magazine in Bombay in 1990; and the establishment
of Sakhi, a lesbian collective, in Delhi in 1991.6 These protracted
but significant beginnings have engendered a number of queer
groups in various parts of the country, from the major metropolitan
centres to smaller towns such as Akola, Gulbarga and Trichy. The
categorization of men who have sex with men (MSM) as a group
vulnerable to the risk of HIV infection by the National AIDS
Control Authority (NACO) funded for MSM intervention projects
and spurred the development of sexual minority networks. This
in turn allowed for the formation of groups in cities where MSM
interventions were taking place and in the formation of networks
between groups in various cities.7 Convictions under this law have
been extremely rare, and in the last twenty years there have been
no convictions for homosexual relations in India. However, Human
rights watch group argues that the law has been used to harass sex
workers and other groups 8 . None or very few cases of complaints
registered with the police were found and no evidence of any
charges laid against the police for harassment was also found. The
most recent arrest under Section 377 occurred in January 2006 in
Lucknow, Meerut and Hyderabad is the only one incident occurred

4.

See also, Bastia BK, “Socio cultural aspect of sexual practices and sexual offences-An
Indian scenario”, Journal of Clinical Forensic medicine, (2006) pp. 208-210.

5.

Ranchhodas R, Thakore DK, Hidayatullah M, Deb R., “The Indian Penal Code”, Wadhwa
and Company Pvt Ltd. (1987), p.26.

6.

B. Fernandez, “Humjinsi India Centre for Human Rights and Law “(2002) pp.182-183.

7.

Aravind Narrain, “ The Articulation of Rights around Sexuality and Health” Vol.7,
(2004) pp.142-164; Also available at http://www.jstor.org/stable/4065351

8.

Douglas E. Sanders, “377 and the Unnatural After life of British Colonialism in Asia,”
(2009) pp.148 - 153. Also see, Human rights violations against sexual minorities in India
at URL: http://sangama.org/files/sexual- minorities.pdf, accessed on 21-1-2014.
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so far. SANGAMA a Non Governmental, Nonprofit organization
working for upliftment of homosexual/bisexual men, lesbian/
bisexual/ homosexual women, hijras and other transgender people
particularly from the poor and non- English speaking backgrounds
in Bangalore, has published reports of the rights violations faced by
sexual minorities and in particular transsexuals in India. 9 For quiet
a long time, this law remained undebated and untouched for more
than a century, only recently this decade has seen a considerable
change with perception and attitude of people regarding this issue.
The legal battle for homosexuals in India has been led by the
NAZ Foundation, an activist group, which filed a public interest
litigation in the Delhi High Court in 2001, seeking legalization of
homosexual intercourse between consenting adults.10 In 2003, the
Delhi High Court refused to consider a petition regarding the
legality of the law, saying that the petitioners had no locus standi in
this matter. In September 2004, the Delhi High Court dismissed the
petition, ruling that the validity of Article 377 cannot be challenged
by anyone who is “not affected by it”. It is unclear that what
exactly “not affected by it” means, some lawyers were arguing
that the petition should be filed by the affected people rather than
the organisations representing them.11 ‘The Naz Foundation then
appealed to the Supreme Court, in February 2006, saying that
Section 377 is “a matter related to public interest 12 . The Supreme
Court decided that Naz Foundation had the standing to file a PIL in
this case and sent the case back to the Delhi High Court to reconsider
it on merits 13 .

9.

Shivanand Kadagoudar, “Article 377 Indian Penal Code: A Medico – Legal Journey of
one and Half Century”, Indian Journal of Forensic Medicine and Pathology, Volume 4,
No.2, April-June 2011. Also see “Chronology: 8-year-long legal battle for gay rights”.
CNN-IBN. 2009 July 2.

10. Shamnad Basheer, Sroyon Mukherjee & Karthy Nair, “Section 377 and the Order of
Nature”, NUJS Law Review, 2 NUJS L.Rev.433 (2009). Also see “Gay Rights is matter
of Public Interest ”available from : URL : http ://us.rediff.com/news/2006/feb/03gay.
htm?q=tp & file=.htm.
11. Alok Gupta, “Section 377 and the Dignity of Indian Homosexuals” Economical and
Political Weekly, November, 18, 2006; Also see, Sen, Ayanjit 2004, ‘India court rejects
gay petition’,BBC News, 2nd September, 2014.
12. Sumit Baudh, “ Human Rights and the Criminalization of Consensual Same-Sexual Acts
in the Commonwealth, South and Southeast Asia”, Working Paper (2008).
13. Soumen Das, “Homosexuality in India Revisited: Some Recommendations and Research
Directions”, An Interdisciplinary Journal of Social Sciences, (2013), p.24. Also see, “Delhi
HC to take up PIL on LGBT rights,”.The Times of India, 2008, 20th May.
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Subsequently, there was a significant intervention in the case
by a Delhi-based coalition of LGBT (Lesbians, Gays, Bisexuals, and
Transsexual),women’s and human rights activists called ‘Voices
Against 377’, which supported the demand to ‘read down’ section
377 to exclude adult consensual sex from within its purview.14
It also came under criticism from 100 and odd Indian literary
figures15 including several ministers16. Again in 2008, a judge of
the Bombay High Court also called for the scrapping of the law.17
However, in 2008 Additional solicitor general of India PP Malhotra
pleaded that homosexuality is a social vice and the state has the
power to contain it. Decriminalizing homosexuality may create
a breach in peace, lead to a big health hazard and degrade moral
values of society and this view was similarly shared by the Home
Ministry.18 He argued before the bench of the Delhi High Court that
its deletion would lead to moral degradation.19 Citing an Orissa
court judgment, he also added that such behavior resulted from a
perverse mind that needed to be controlled. 20
In May 2008, the re-opened case came up for hearing in the
Delhi High Court wherein the Government was not clear on its
position since the Ministry of Home Affairs21 maintainined a
contradictory position to that of the Ministry of Health on the issue
14. Geetanjali Mishra, “ Decriminalising homosexuality in India”, Journal on Reproductive
Health Matters, (2009) pp.20.28;
15. Pallavi Arora, “ Proposals to reform the Law pertaining to sexual offences in India”,
Journal of Indian Law and Society”, (2009) Volume 3; p.28.
16. “Reverses wing : It may be an open affair for gays,lesbians”.The Economic Times dated
2nd July, 2008.
17. “Gay sex immoral, Government tells HC.”Delhi Court Pulls up Centre for Double speak,
Times of India,27th September, 2008.
18. After homosexuality was decriminalised, a lot of gay men and lesbians began
approaching temples and gurudwaras for marriages. They had to put a ban on this as
marriage in every religion follows certain rituals. Marriage has a special divine place in
every religion of the country. In a nation where there are 32 gazetted holidays and 80
State holidays based on religion, how can you say religion doesn’t carry any weight? All
our political parties celebrate Holi, Diwali, Christmas, Guru Nanak’s birthday and host
Iftaar parties because religion is strongly integrated into our culture.
19. How can a homosexual couple become parents? Either by adopting a child or through
surrogacy. Even if they do it, a child will have either two mothers or two fathers. What
values would their children have? What would happen in the hostels? How rich families
will exploit their servants, there won’t be anybody to stop them, Who will control them?
20. Centre divided on punishment of homosexuality, DNA,News agency. Available from:
URL:http://www. dnaindia. com/report. asp?newsid=1165375.
21. The Home Ministry had earlier argued before the High Court that homosexuality is not
accepted by Indian society and repealing Section 377 from the IPC would encourage
more anti-social activities, later changed its stand.
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of enforcement of Section 377 with respect to homosexuality.22 At
last, on 7th November 2008, the seven-year-old petition finished
its hearings and recommended for striking down Section 377.
Accordingly, the Centre has taken steps to repeal a controversial
section of the penal law which criminalizes homosexuality.
Many Christian organizations have raised protests against the
government’s move to repeal the controversial section of the IPC.
On 12 June 2009, Indian Law Minister out rightly agreed that
Section 377 might be outdated.23 Eventually, in a historic judgment
delivered on 2 July 2009, Delhi High Court overturned the 150 year
old section, legalizing consensual homosexual activities between
adults.24 The essence of the Section goes against the fundamental
right of human citizens, stated the High Court while striking it
down. In a 105- page judgment, the bench consisted of Chief Justice
Ajit Prakash Shah and Justice S Muralidhar said that if not amended,
Section 377 of the IPC would violate Article 14 of the Indian
Constitution.25 The verdict triggered protests from religious leaders
across the spectrum who invoked the ‘will of God’ to claim that the
ruling would lead to the ‘ruination’ of society and family values.
Social workers and psychologists, however, welcomed the order,
describing it as ‘scientific and humane’. There is almost unanimous
medical and psychiatric opinion that homosexuality is not a disease
or a disorder and is just another expression of human sexuality, the
court observed.26 The forenoon of Wednesday, December 11, 2013
will be remembered as a golden hour in the history of Supreme
Court of India. Then Chief Justice of India, Justice P.Sathasivam and
then Justice Ganpat Singh Singhvi began the day’s proceedings at
10.30 a.m in Court No.1, the significance of the two judges sitting
together to hear the day’s matters was clear; Justice Singhvi was
simply following the convention which requires that a retiring judge
would sit along with the Chief Justice on the last day of his office.27
22. Nayak M , “Delhi High Court all set to rule on same - sex activity petition. The wall street
journal, 2008 Nov 8. See also Mitta. M, singh “India decriminalises gay sex”.CNN, July
3, 2009.
23. Gay sex decriminalised in India, BBC, 2009 July 2, Available from: URL:http://news.
bbc.co.uk/2/hi/south_asia/ 8129836.stm.
24. Section 377 may be repealed; The Hindu dated 28th June, 2009.
25. Gosh.S, Straight from the heart – Sex survey’08: Homosexuality.Indiatoday.2008Nov20;
26. Aggarwal O, Sharma & AK, Chhabra P, “Study in sexuality of Medical College students
in India”, Journal of Adolescents Science, 2000, 26(3), p.226-229.
27. See Front Line from The Hindu dated 10th January, 2014
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However, none in the court room realised that Justice Singhvi,
through his last judgement to be delivered on that day, was going
to turn the clock of justice back by several decades. The atmosphere
in the court room was tense as litigants, their counsel and the media
persons waited with bated breath for the verdict, almost 21 months
after the final hearing in the Suresh Kumar Koushal and others v. Naz
Foundation and others28 case got over. Justice Singhvi read out the
operative portion of the judgement declaring that no constitutional
infirmity was found in Section 377 of the Indian Penal Code,
1860 29 and that the Delhi High Court judgement decriminalising
homosexuality had been set aside and thereby put the cart before the
horse and the Supreme Court also reasoned that LGBTQ individuals
constituted a “miniscule fraction” of the population30 and that
Section 377 is not used frequently as there have been less than 200
reported judgments in 150 years of the law’s existence. Against the
decision of the Supreme Court review petition was also filed31 , but
the Supreme Court rejected the review petition and held that it sees
no reason to interfere with the impugned order.32 Disappointed gay
activists and Naz foundation filed curative petition to challenge the
out come of 14th review petition33.

Synthesis of Section 377
Section 377 punishes “carnal intercourse against the order
of nature.” However, the expression ‘unnatural offences’ is not
defined. Nor does section 377 provide any indication as to what acts
come under the ambit of it. Courts have interpreted section 377 to
cover not only non-penile-vaginal sex but also to include imitative
sex and acts that amount to sexual perversity. The expression
‘whoever’ in Section 377 can be a man or a woman. It cannot be
an animal as voluntariness has to be associated with the human,
28. 2014 AIR SCW 78
29. Supra note . 3
30. THE HINDU dated 31-01-2014
31. On 28 January 2014, the Supreme Court of India considered the review petitions
submitted against the Section 377 verdict, and rejected all of them. The eight review
petitions were filed by Union of India, Parents of LGBT persons, Naz Foundation, Voices
Against 377, ShyamBenegal (director and screenwriter), NiveditaMenon and other
academics, ShekharSeshadri and other mental health professionals, RatnaKapur and
other law academics.
32. Naz Foundation v. Suresh Kumar Koushal, Review Petition (C ) Nos.41-55 of 2014, order
dated 28-01-2014.
33. SC to hear curative plea on sec.377 see The Hindu dated April 22, 2014.
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covered by the expression whoever. The expression whoever in
Section 377 refers not only to a penetrating person, but also to the
person who is penetrated. The expression man, woman or animal
that appears later, means that the carnal intercourse could be had
with any man, woman or animal.
The expression ‘voluntarily’ is used as opposed to the term
consent. Voluntarily denotes willingness. A person, e.g. a child, may
be willing but is unable statutorily to consent. A voluntary act by a
person requires only one person. On the other hand, where the
term consent is used, at least two persons are required. However,
consent is irrelevant for Section 377. So, even if both parties give
consent, they could be convicted. In light of judicial precedents, it
will be shown that in some cases, the passive partner is convicted as
an abettor. The term ‘carnal’ is related to the appetites and passions
of the body: sensual, fleshly 34 . The expression carnal intercourse
is used in Section 377, IPC as distinct from the expression sexual
intercourse, which appears in Sections 375 and 497 of IPC. 35

Judicial connotation of Section 377
The Judicial interpretation of Section 377 widened the scope
of the original section. Initially, oral sex was held not to be covered
by Section 377 36 . Later, however, oral sex was included within the
ambit of Section 377 37 . Therefore, in addition to anal sex, oral sex
came to be covered under Section 377 but judicial pronouncements
have extended Article 377 to cover oral sex, anal sex, thigh sex and
mutual masturbation, non-penile-vaginal sex, imitative sex and acts
that amount to sexual perversity. 38
34. Concise Oxford Dictionary (Ninth edition 1995)
35. The expression, carnal intercourse is broader than sexual intercourse. All the three
sections presuppose that in the act of carnal intercourse, penetration is sufficient. This is
in contrast to the full act of sexual or carnal intercourse, which would mean the discharge
of semen. This would imply that the penetration contemplated in all the three sections is
that even partial penetration would be sufficient. Non-penile penetration does not come
within the purview of penetration in 375 or 377 or 497 IPC. Section 375 and 497, IPC on
the one hand and Section 377, IPC on the other hand operate in different fields. Section
375, IPC explicitly applies only to intercourse between a man and a woman.
Therefore, the expression sexual intercourse is penile-vaginal sex. The expression carnal
intercourse is all sexual acts other than penile vaginal. This is further evident from the
expression against the order of nature used in Section 377, IPC. The expression carnal
intercourse against the order of nature refers to penile- non-vaginal sexual acts that do
not result in procreation.
36. Govt. v. Bapoji Bhatt 1884 (7) Mysore LR 280, vol.3 para nos. 281 and 282 at page 66 – 70
37. Khanu v. Emperor 1925 Sind 286, para 2 at page 286.
38. Bondyopadhyay & Adithya, “Naz Foundation 2003, Response to Questions on
Treatment of Homosexual People in India Wadwa Publication(2004) p10”, see also
Homosexuality stands criminalized because of a mid-19th century colonial law, speech
at the UN International Panel Discussion: Breaking the “cultural” straitjacket: why
sexual orientation and gender identity are issues on the global South’s agenda,” 13 April,
International Lesbian and Gay Association website.2004 p 10.
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Subsequently, several other acts like coitus per nose of a
bullock39 , Intercourse between the thighs of another (intra crural)40,
Acts of mutual masturbation, penetration into any orifice of
anyone‘s body except the vaginal opening of a female 41 were held
to be covered under Section 377. While convicting under Section
377 read with Section 114 of IPC, it must be proved that both the
offender and abettor must be present. If, however, the magistrate‘s
conclusion is that the accused is guilty of no more than an attempt,
the conviction of abettor who is present should be under Section
377 read with Section 116 of IPC 42 . Husband would be guilty of
committing sodomy against his wife if she is not a consenting party.43
Acts fall into two categories of sexual perversions a) oral
sex and b) manipulation and movement of penis of accused whilst
being held by victims in such a way as to create an orifice like thing
for making manipulated movement of insertion and withdrawal
till ejaculation of semen – both categories fall under Section 377.44
Orifice of the mouth is not according to nature, meant for sexual or
carnal intercourse.45 Preparation to commit offence is not covered
by Section 377 but at the same time there is no need for penetration
to constitute an offence under Section 377.46 Homosexuality is
sexual perversity and repulsive sex. The law calls it a crime and
horrified condemnation and psychiatry calls it sickness…...but it
cannot be permitted to get encouraged with public support.47
The underlying rationale for holding acts as covered
under Section 377 has also undergone change over the years was
initially a procreative test was used, whereby acts which do not
have the possibility of conception of human beings were sought
to be covered 48 . Subsequently, an imitative test was formulated,
that is, when acts of oral and anal sex become imitative of and
39. Khandu v. Emperor AIR 1934 Lahore 261 at page 262.
40. State of Kerala v. Kundumkara Govindam 1969 Cri LJ 818 at paras 18 – 22.
41. State of Gujarat v. Bachmiya Musamiya 1998 (3) Guj L.R. 2456 at para 48
42. D.P. Minwalla v. Emperor AIR 1935 Sind 78
43. Grace Jayamani v. E.P. Peter AIR 1982 Karnataka 46
44. Brother John Antony v. The State 1992 Cri LJ 1352
45. Calvin Francis v. St. of Orissa 1992 (2) Crimes 455
46. Biren Lal v. State of Bihar 1992 (2) Crimes 286
47. Azadi Bachao Andolan v. All India Radio & Ors. 13/10/97, Metropolitan Magistrate
Delhi
48. Supra note 37.
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replace the desire of sexual intercourse 49 . Even later, a test of
sexual perversity/ immorality/ depravation of mind was sought
to be used. 50 Similarly, even in cases of orifices, whereas earlier the
natural orifices of a human body, excluding the vagina, that is the
anus and the mouth, were considered necessary to be penetrated
for the purpose of attracting Section 377. But in the later judgments,
it was held that the orifice could be created artificially by the human
body such as thighs joined together, the palm folded etc in such
cases penetration is enough to constitute the offence. Completion of
the act, or seminal discharge is not necessary 51 .
From the above analysis of cases, it becomes clear that no
uniform test can be culled out to classify acts as “carnal intercourse
against the order of nature”. The acts which fall within the ambit of
the Section can only be determined with reference to the act itself and
the circumstances in which it is executed. All the aforementioned
cases refer to non-consensual and markedly coercive situations and
keenness of the court in bringing justice to the victims who were
either women or children cannot be discounted while analyzing the
manner in which the section has been interpreted. It is apprehended
as to whether the Court would rule similarly in a case of proved
consensual intercourse between adults. Hence, it is difficult to prepare
a list of acts which would be covered by the Section. Nonetheless in
the light of plain meaning and legislative history of the Section, it
is clear that Section 377 of IPC would apply irrespective of age and
consent. It is relevant to mention here that the Section 377 IPC does
not criminalize the particular people or identity or orientation. It
merely identifies certain acts which if committed would constitute
an offence. Such a prohibition regulates sexual conduct regardless
of gender identity and orientation and this is necessary because
our society needs to be regulated; our women need to be lifted and
institution of family needs to be protected.52 It is also to be noted
that unnatural offences are punishable not only under the Indian
Penal Code but also as matrimonial wrongs enabling the wronged
spouse to take it as a ground for divorce. 53
49. Lohana Vasanthlal v. State at para 6-9
50. Fazal Rab Choudhary v. St. of Bihar, AIR 1983 SC 323 at para 3; Mihir @ Bhikari Charan
Sahu v. St. of Orissa, 1991 Cri LJ 488 at paras 6 and 9; Khandu v. Emperor at page 262
51. Noshirwan Irani v. Emperor AIR 1934 Sind 206 at page 208
52. Pramod Kumar, “Naz Foundation Case: Few Unanswered Questions”, LAWZ, Vo.11,
Issue No.125, January, 2012 at p.46.
53. V.K.Dewan, “Offences against Women”, 2nd Revised Edition (2000), Orient Law House,
New Delhi, p.492.
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Arguments in favour of Section 377
Indian society is intolerant to the practice of homosexuality/
lesbianism.54 Not only in India, homosexual acts between consulting
adults are known to be illegal in 70 out of 195 countries in the
world.55 In England, at one time unnatural offence (i.e beggary) was
a capital offence and the offender was liable to be burnt alive56 and
some countries still retain the death penalty for homosexual acts.57
The Indian government is of the opinion that society’s disapproval
of homosexuality was strong enough to justify it being treated
as a criminal offence even where the adults indulge in private58
that is why even the films depicting the lesbian relationship was
banned.59 In addition to this recently India alongside China, Saudi
Arabia and Pakistan abstained from historical vote on violence and
discrimination against sexual minorities.60 Further, the government
argues that “deletion of the Section 377 will open flood gates of
delinquent behaviour and be misconstrued as providing unbridled
licence for the same. 61 42nd Law Commission Report also
confirms the same 62 . It is supported not only from public morality

54. The Times of India dated 28th February, 2012.
55. Prafulla Kumar Nayak, “Rights of Sexual Minorities in India: A Socially and
psychologically victimized community”, Indian Bar Review, Vol.XLI(2) 2014, p.165
56. K.D.Gaur, “Commentary on the Indian Penal Code”, 2006 Edition, p.1208.
57. Iran, Mauritania, Saudi Arabia, Sudan, Yemen, and Nigeria provided the death penalty
for gay and lesbian sex .
58. Suresh Kumar v. Naz Foundation and others Civil Appeal No. 10972 of 2013 and SLP (C)
No.15436 of 2009)
59. In 1996, Deepa Metha’s ‘FIRE’ was banned because it showed lesbian relation ship
between two sisters in law in a Hindu family. Refer the Hindu dated June 15th 2015 at
p.11.
60. ‘ An Embarrasing Stance’ The Hindu dated 27th March 2015.
61. Bondyopadhyay, Aditya, “A perspective from India: Homosexuality stands criminalized
because of a mid 19th century colonial law”, speech at the UN International Panel
Discussion: Breaking the “cultural”straitjacket: why sexual orientation and gender
identity are issues on the global south’s agenda, 13 April, 2004 , Also available at
International Lesbian and Gay Association website.
62. Refer 42nd Law Commission Report on Indian Penal Code, June 1971
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angle but also on evolutionary63,psychopathological64,cultural65,
demographic66, religious 67 and philosophical basis.68

Clearing the Air behind Section 377
Ø

The primary object and the direct and inevitable effect
of Section 377 is the prohibition of sexual acts between
homosexuals based on their sexual orientation.69

63. All species require reproduction for their perpetuation. For this purpose the nature has
devised its own indigenous mechanism. When it comes to mammals, mating/sexual
intercourse is very essential and this act is accompanied with a high quantum of pleasure
(in the form of orgasm 1). Food, shelter and sex as the basic necessities of Human life.
Man is intellectual and is gifted with logical thinking and experimentation. Therefore,
man experiments and tries to find newer modalities and techniques of deriving and
optimizing pleasure, whereas logical thinking results in the concept of morality, the
thought of good and bad, the concept of right and wrong. It is the balance between these
two forces that decides the attitude of a society towards any trend.
64. In 1973 American psychiatric association officially accepted a normal variant model
and removed homosexuality per se from its diagnostic and statistical manual of mental
disorders (DSM).In 1992 World Health Organization followed the American example
and made similar change in 10th revision of International Classification of Diseases (ICD101. In a Survey, ‘Study in sexuality of medical college students in India’ conducted at
a medical college in New Delhi, India; the authors found that 83.40% of the participants
opined homosexuality as a normal behavior. Till date there have been no grounds for
the fulfillment of any criteria to place homosexuality as a disease or have any claims of
finding genetic markers for homosexuality been replicated either.
65. As an indicator of the liberal Hindu heritage, Kama Sutra (the literal meaning being ,”the
technique of sex”), a classic written in the first millennium by Sage Vatsyayana, devotes
a whole chapter to homosexual sex saying “it is to be engaged in and enjoyed for its own
sake as one of the arts.” Besides providing a detailed description of oral sex between
men, Kama Sutra categorizes men who desire other men as “third nature” and refers
to long-term unions between men. If proved guilty under section 377 IPC, the person
can be charged life imprisonment or up to ten years rigorous imprisonment with or
without fine. According to Manusmriti, the most popular Hindu law book of medieval
and ancient India. “If a man has shed his semen in non- human females, in a man, in a
menstruating woman, in something other than a vagina, or in water, he should carry
out the ‘painful heating’ vow.” This peculiar vow, which involves application of cow’s
urine and dung, over the accused body, was meant not only for homosexuals but also
for the errant heterosexuals. The penalty is even milder if the homosexual belongs to an
upper caste. As Manusmriti puts it, “If a twice-born man unites sexually with a man or a
woman in a cart pulled by a cow, or in water, or by day, he should bathe with his clothes
on’’. This is another example of the liberal ancient Indian laws with regards to sexual
offences.
66. No long term studies have been conducted so far to know impact of same sex marriages
on demography, especially on the population growth and regarding the variation in
trends. There is no statistical data available regarding the number of homosexual
population in India, however according to Ashok Row-kavi a self acclaimed homosexual
activist, the number of exclusively or predominantly homosexual men in India may be
over 50 million. A great proportion of participants in a survey conducted amongst the
medical students at a medical college at Belgaum, Karnataka opined that homosexuality
is on rising trend in India.
67. Religious chauvinism is deeply rooted in the subcontinent, any debate or change with
stand on issues related with sexuality has always been strongly opposed since time
immemorial
68. Nicolaus Copernicus once challenged the geocentric model of universe which followed
great resistance and concept was then considered ‘unnatural’ and against the order of
God. Today we know beyond doubt that it’s the heliocentric model proposed by him
which is the irrefutable scientific truth. Most of the concepts once considered eccentric
are not only widely accepted today but also form cornerstones of science and technology.
Man has always experimented and challenged the nature and most of the times he has
won. Contraception, medical termination of pregnancy, organ transplantation and
recombinant technology are a few of the examples. Initially they were considered to be
unnatural and had the resistance from the society on grounds of morality, today they are
all widely accepted and not much heated discussion occurs on these issues.
69. Fuzlunbi v. K. Khadervali, AIR 1980 SC 1730.
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Ø

There is always a presumption in favour of the
constitutionality of an enactment. Misuse of an enactment
cannot be the ground to declare it as unconstitutional. 70 For
a small portion, we can’t allow moral values of the society
to be harmed. Parliament is deemed to act for the benefit
of the people in light of their needs and the constraints of
the Constitution. 71 Parliament had ample opportunity to
amend the law but had not chosen to do so reaffirms that
merely by virtue of a provision falling into disuse or the
perception of the society having changed as regards the
legitimacy of its purpose and its needs”. 72

Ø

The ‘order of nature’ has been defined as something pure,
as distinguished from artificial and contrived. Every organ
in the human body has a designated function assigned by
nature. The organs work in tandem and are not expected to
be abused. If it is abused, it goes against nature. The code
of nature is inviolable. 73 Anal intercourse between two
homosexuals is a high risk activity, which exposes both the
participating homosexuals to the risk of HIV/AIDS and
this becomes even grave in case of a male bisexual having
intercourse with female partner who may not even be aware
of the activity of her partner and is yet exposed to high risk
of HIV/AIDS.74 Anus is for throwing out the waste of the
body. It is like an exhaust fan. If you allow it, then it is like
reversing the motion of the earth, like reversing the blood
flow. 75

Ø

Sufficient evidence is not available to support the statement
that Section 377 IPC helps with HIV/AIDS prevention.
Scientific study conducted by the National Institute of
Health on behavioral patterns and AIDS which shows that

70. N H Hingorani, “Of Social and Moral Behaviour Delhi HC has overstepped its limits on
Section 377”, Lawyers Update, April, 2011.
71. The New Indian Express dated 11th December, 2013.
72. Anand Grover, “Rights and Wrongs”, FRONT LINE ( THE HINDU), 10th January, 2014
p. 13
73. Blacks Law Dictionary, 10th Edition,p.392.
74. ‘Gay activists go court to examine Article 377’ Hindustan Times, 8 December, 2001
75. Sangeeta Barooah Pisharoty, “ It is like reversing the motion of the earth”, The Hindu
dated 21-12-2013.
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HIV/AIDS is higher among MSM. 76 The Centre had earlier
informed the apex court that there are an estimated 25 lakh
gay people and about seven per cent (1.75 lakh) of them are
HIV-infected. 77 In addition, hidden attitude of the sexual
minorities also prevented them from accessing sexual
healthcare. 78
Ø

Those who indulge in carnal intercourse in the ordinary
course and those who indulge in carnal intercourse against
the order of nature constitute different classes and the
people falling in the later category cannot claim that Section
377 suffers from the vice of arbitrariness and irrational
classification. Acts criminalized are those most associated
with homosexuals, for whom penile-vaginal intercourse is
not an option for sexual intimacy.

Ø

The Delhi High Court in Naz Foundation Case relying on
foreign judgements 79 held that “sphere of privacy allows
persons to develop human relations without interference
from the outside community or from the state and thus
the criminalisation of the person’s core identity solely on
account of his or her sexuality” violates right to privacy
guaranteed by Article 21.80 In this aspect, the Delhi High
Court has failed to check whether those judgements will be

76. Homosexuals constitute 25 per cent of HIV/AIDS patients. They are the ones who are
spreading the disease. Young boys would come from villages to drive taxis, etc in the
cities, get into homosexual relations, catch HIV/AIDS and give it to their families.
77. India Today dated December 11, 2013.
78. Human rights violations against sexuality minorities in India: A PUCL-K fact-finding
report about Bangalore’ 2001, People’s Union for Civil Liberties website, February,
p.14 – Attachment 8; Overdorf, Jason 2002, ‘Closet Drama’, Far Eastern Economic
Review, 3 October – Attachment 12; Naz Foundation 2003, Response to Questions on
Treatment of Homosexual People in India, January, Para 5, 24 & 25 – Attachment 3;
DIMIA Country Information Services 2003, Country Information Report No. 106/03 –
India: Treatment of Homosexual People, (sourced from DFAT advice of 31 July 2003),
31 July, A8 – Attachment 13; Bondyopadhyay, Aditya 2004, A perspective from India:
Homosexuality stands criminalized because of a mid 19th century colonial law, speech
at the UN International Panel Discussion: Breaking the “cultural” straitjacket: why
sexual orientation and gender identity are issues on the global south’s agenda, 13 April,
International Lesbian and Gay Association website – Attachment 4; DIMIA Country
Information Services 2005, Country Information Report No. 05/46 – India: Treatment
of Sexual Minorities (sourced from DFAT advice dated 29 July 2005), 22 August, A6 –
Attachment 14; and US Department of State 2006, Country Reports on Human Rights
Practices 2005 – India, 8 March, Section 5 Other Societal Abuses and Discrimination –
Attachment 2
79. Lawrence v. Texas, 539 U.S (2003); McCoskar v. The State, [2005] FJHC 500;
Commonwealth of Kentucky v. Jeffrey Wasson, 842 SW 2d 487; Romer v. Evans, 517 U.S
620 (1996); Vriend Alberta (1998) 1 S.C.R; Corbiere v. Canada (1999) 2 S.C.R 203; Prinsloo
v. Van Der Linde, 1997 (3) SA 1012 (CC); Harsken v. Lane, 1998 (1) SA 300 (CC);
80. Supra note 70.
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relevant factor for deciding the validity of Section 377 in the
country like India. It may be suitable to Country like USA
where in gay & lesbian marriage have been legalised by
U.S. Supreme Court 81 but we cannot be the blind follower
of U.S. in the aspect. thats why our S.C. has, held that the
Delhi High Court judgment of 2009 is both constitutionally
preposterous and morally egregious 82 because the curve
of Constitutionalism in India differs significantly from
the development of American Constitutional Law . Also,
foreign judgements donot always lend themselves well to
constitutional Interpretation.83

Concluding Remarks
Unnatural sex by its very name is against the order of nature.
Furthermore, the framers have very much anticipated this problem
earlier. That is why they have made the unnatural offence as a
criminal offence. Interpreting Section 377 as violative of Articles
14, 15, 19 and 21 of the Constitution is against the intention of the
legislature. Moreover, a judge must not vary the language of the
statute by interpretation unless and until the language of the statute
is not clear according to the maxim verbis legis non estrecendum.
There is always a presumption in favour of the constitutionality of
an enactment and this is founded on the premise that the legislature,
being a representative body of the people and accountable to them
knows very well their needs and acts in their best interest within the
four walls of the Constitution. This is the main ground on which the
Supreme Court has set aside the High Court verdict that a law is
presumed to be constitutionally valid and the courts should exercise
restraint when striking down a law. Misuse of an enactment cannot
be a ground to declare it as unconstitutional. The mere fact that the
Section is misused by police authorities and others is not a reflection
of the vires of the Section. It is well settled that mere possibility of
abuse of a provision law does not perse invalidate a legislation. It
might be a relevant factor for the legislature to consider it while
judging the desirability of amending Section 377 of IPC.

81. Obergfell v. Hodges, the US Supreme Court dated 26th June 2015, see also,‘ Hard - fought
victory for gay rights activists, The Hindu dated 27th June 2015 at p.14.
82. See also Outlook dated 11th Dec, 2013.
83. Suhrith Parthasarathy, “Imulating the U.S.’s rainbow moment”, The Hindu 30th June
2015.
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Further, a section from the statute book cannot be deleted
merely because a group of people is agitating. When a law is
implemented, it should be seen from the perspectives of entire
country and not from the lens of a group of people. Exception could
not be the Generalization. Moreover, ingesting food via mouth is
common and natural. If some one wishes to eat through the nose, it
must be called unnatural as such a practice is health hazard to the
person. If this person insists that this risky mode of ingestation is a
personal matter, he or she may independently go ahead and persist
with it but they cannot insist others and for which they cannot
demand the law to legitimize their act. The Supreme Court’s verdict
in Suresh Kumar Koushal case is a welcome move that supports
the laws of nature. Beyond all these factors, homosexuality will
invite AIDS and other sexual transmitted diseases and will put an
end to procreation which in turn will lead to demise of mankind
in the earth. So in this particular issue, the Supreme Court has
once again proved its majesty and the author also endorses the
stand taken by the Supreme Court and concludes that unnatural
offences should be seen from natural perspectives. The Supreme
Court has not necessarily derided homosexuality; it has only held
its criminalization to be constitutionally valid. Though this may
be the painful decision for a group of people, the state is bound to
prescribe this bitter pill for the health of the society. Above all, let
us not be in a haste to import the counterproductive ideas of the
neo - secular west into the land of the Vedas and Saintly personages
Last but not the least there is no need for panic or disappointment
over the Supreme Court’s verdict, it has only restored what existed
for 150 years.

************

Efficacy of Industrial Adjudication in
India - A Critical Study

Dr. M.S. Soundara Pandian*

Introduction
Harmonious employer - employee relationship in industry
and uninterrupted production is essential both for the industry and
the labour to prosper. The Industrial Disputes Act, 1947, the most
vital legislation in the domain of industrial law was enacted with
the object of making provisions for investigation and settlement
of industrial disputes and for other ancillary purposes. It provides
a novel approach untrammeled by normal court procedure
for settlement of industrial disputes. To achieve this objective,
the concept of compulsory adjudication of industrial disputes
was statutorily ushered in with a view to providing a forum
and compelling the parties to resort to the forum so as to avoid
confrontation and dislocation in industry.
The technique of industrial adjudication is a dynamic and
revolutionary process of transforming traditional jurisprudence
which has proved wholly ineffective and impotent in protecting
the poor industrial masses from social injustice and economic
exploitation. This confidence in adjudication has been inspired
by the benefits earned by labour through this system.1 Industrial
adjudication has also necessarily to be aware of the current socio*
1.

Professor of Law & Head, Department of Labour Laws and Administrative Law/
Registrar i/c, The Tamil Nadu Dr.Ambedkar Law University, Chennai-600 028.
Shenoy (P.D), “Globalization : Its impact on Industrial Relations in India” (Geneva :
International Labour Organization) 2006 Edition. p.121
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economic thought around; it must recognize that in a modern welfare
state, healthy industrial relationships which constitute a distinct
and persistent phenomenon of modern industrial state.2 Industrial
jurisprudence does not brook nice nuances and torturesome
technicalities to stand in the way of just solutions reached in a
rough and ready manner. Grim and grimming life- situations have
no time for the finer manners of elegant jurisprudence.3
The adjudication machinery has helped the workers to secure
greater benefits and better conditions of work. That is why trade
unions have preferred adjudication as an important instrument
for securing higher wages, allowances, bonus and other benefits.
Adjudication has also helped in standardization of these benefits
and improving working conditions in the industrial establishments.
It has protected the workers in several cases as the workers were
not well-organized and had poor bargaining capacity.4
The ultimate object of industrial adjudication is to help the
growth and progress of national economy and it is with that ultimate
object in view that industrial disputes are settled by industrial
adjudication on principals of fair-play and justice.5 Employers in the
country have also found adjudication beneficial to them as long as
it curbs the habit of labour to direct action and serves as a powerful
check and control on the extravagance of the demand and cost of
labour. The state can hardly find a better substitute for effecting
social and economic justice through rule of law in the labour field.6
However, there arises heavy criticism against industrial
adjudication that it has proved to be the worst enemy of the
working class in as much as it has seriously hampered the growth
of collective bargaining in the country by making workers
dependent on it. It is also alleged that it has failed to achieve lasting
industrial peace and also prevented the growth of unions. One of
the most ardent supporters of collective bargaining in India was
Shri V.V.Giri who always used to plead to substitute collective
bargaining for compulsory adjudication. This came to be known as
‘Giri Approach’. Speaking at the Indian Labour Conference in 1952
he observed:
2.
3.
4.
5.
6.

State of Bombay v. Hospital Mazdoor Sabha ;1960 I LLJ 251,257(SC) per Gajendragadkar,J.
Basti Sugar Mills Co Ltd V State of UP 1978 II LLJ 412, 419(SC) As per Krishna Iyer, J.
“Dynamics of Industrial Relations”, (New Delhi : Pentagon Press) 2007 Edition.
J.K Cotton Spinning and Weaving Mills Co Ltd V Labour Appellate Tribunal 1963 II LLJ
436,444(SC) per Gajendragadkar, J.
Supra note. 1 at p.121.

82

Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

“Where one party has lost and the other has won, the victor
and the vanquished get back to their work in sullen and
resentful mood towards each other, and neither can forget
nor forgive. The loser awaits the next opportunity to make
good the loss, while the winner is carried away by a sense
of victory which is not conducive to co-operation. Such an
attitude of suppressed hostility in one party and an concealed
satisfaction and triumph in the other may lead to transient
truce but not lasting peace”.7
Furthermore, the functioning of adjudication machinery has
not been very satisfactory, particularly because of two drawbacks in
the Indian context. Firstly, there is inordinate delay in the disposal
of cases because at any point of time, 50% or more tribunals remain
vacant due to non-availability of qualified presiding officers and
secondly, the awards of Labour Courts and Tribunals remain
unimplemented by the employers for 5 to 15 years or more because
of appeals in higher courts. According to the Second National
Labour Commission’s estimate, in the central sphere alone, the
number of unimplemented awards is approximately 2500 involving
approximately 20,000 workers. This causes a lot of hardship to the
concerned workers and virtually amounts to denial of justice.8 Most
of these awards of Labour Courts and Tribunal have granted relief
of reinstatement or regularization from certain specified dates.
Non-implementation of the awards has become a major problem
that paralyses the effectiveness of the dispute resolution machinery
and thwarts the basic objectives of the Industrial Disputes Act. This
creates suspicion in the minds of workers and shakes their faith in
the adjudication machinery.

Legal Framework
The Industrial Disputes Act, 1947, has envisaged a three-tier
adjudication system by the Labour Court, Industrial Tribunal and
National Tribunal and the appropriate Government is empowered
to constitute the same.9 Schedule II & III list out the matters that fall
within the jurisdiction of labour courts and tribunals respectively.
The labour court has the jurisdiction to adjudicate matters falling
7.
8.
9.

Tripathi (P.C) “Personal Management and Industrial Relations”, (New Delhi : Sultan
Chand & Sons ) 2004 Edition, P.479.
Tripathi (P.C) “Personal Management and Industrial Relations”, (New Delhi : Sultan
Chand & Sons ) 2004 Edition, P.479.
Sec.7, 7A and 7B, The Industrial Disputes Act, 1947.
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exclusively under schedule II, whereas the tribunal is vested with
the power to adjudicate matters covered by both the schedules.
Even so, tribunals do not have appellate jurisdiction over labour
courts.
The Act prescribes the procedure and powers, inter alia,
of the Labour Courts, Tribunals or National Tribunals10.The
procedure consist of the following components: (i) preliminaries;
(ii) representation of parties; (iii) recording of evidence; (iv)
adjournments; (v) making of the award; and (vi) submission of the
award to the government. In any proceeding before a labour court,
a party may be represented by a legal practitioner with the consent
of the opposite side and with the leave of court. The representative
shall have the right of examination and cross examination and
his acts shall be binding on the party whom he represents. While
the tribunal may not be hide –bound by the rules prescribed in
the Evidence Act, it is nonetheless a quasi-judicial proceeding to
adjudicate upon a list between the parties before it and it must be
decided on the evidence produced by the parties before it. It would
not be open to decide the lis on extraneous consideration. Justice,
equity and good conscience will inform its adjudication. An award
made by the tribunal without summoning the parties affected or
likely to be affected by its award will be fundamentally wrong. It
is not open to the tribunal to travel materially beyond the terms of
reference for it is well settled that the terms of reference determine
the scope of its power and jurisdiction from case to case. Addition
can be made incidentally by not substantially so has to open new
avenues of enquiry. The tribunal has no power to alter or vary
the issues referred to for adjudication, but it can frame ancillary
or incidental issues for the purpose of determining in jurisdiction.
While granting adjournments, the tribunal has to bear in mind that
speedy settlement of an industrial dispute is the very essence of
industrial adjudication. The tribunal has no power to direct payment
of costs by one party to another irrespective of the final result of a
proceeding.
It shall be the duty of these bodies to hold the adjudication
proceeding expeditiously and to submit their award to the
appropriate Government as soon as may be practicable, on the
conclusion thereof.11 Every such award shall, within a period of thirty
10. Section 11 & 11A, the Industrial Disputes Act. 1947.
11. Section 15 , the Industrial Disputes Act. , 1947
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days from the date of its receipt by the appropriate Government, to
be published.12 The award shall become enforceable on the expiry of
30 days from the date of its publication.13 It binds all the workmen
of the establishment14 and remains in operation for a period of one
year from the date on which the award becomes enforceable. The
appropriate Government may extend the period of operation of the
award for one year at a time and the total period of operation of any
award should not exceed three years.15 The award shall be final and
shall not be called in question by any court in any manner what so
ever.16 The Act also prescribes penalties for the breach of award.17
The reference to Labour Court or Tribunal has to be made by
the appropriate Government,18 while a reference to the National
Tribunal can be made only by the Central Government.19 The Act
does not make any provision for appeals or revision against the
awards of the adjudicatory authorities. Hence, the aggrieved parties
can seek only the constitutional remedies. The statutory procedure
prescribed for adjudication to gather with constitutional right of
parties to move higher courts, operates as the major determinate of
the pace of dispute settlement.

An Evaluation
The Industrial Disputes Act, 1947, the most vital legislation
in the domain of Industrial Law, was enacted under the patronage
of the British rulers. The Statement of objects and reasons of the
Industrial Disputes Act states that industrial peace will be most
enduring if it is based on mutual settlement of disputes”20 . To put
it alternatively, the state has sought to impress upon the parties
that voluntary settlement of disputes deserve more consideration
and compulsory adjudication is to be invoked only as a last resort
when hopes of attaining mutual settlement of disputes become
impossible.
12. Section 17(1), the Industrial Disputes Act. , 1947
13. Section 17-A, the Industrial Disputes Act. , 1947
14. Section 18, the Industrial Disputes Act. , 1947
15. Section 19, the Industrial Disputes Act. , 1947
16. Section 17(2) , the Industrial Disputes Act. , 1947
17. Section 29, the Industrial Disputes Act. , 1947
18. Section 10 (1), the Industrial Disputes Act. , 1947
19. Section 10(1-A), the Industrial Disputes Act. , 1947
20. Subramanian (K.N), “Labour-Management Relations in India”, New Delhi: Asia
Publishing House) 1967 edition, p. 243.
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In striking contrast, the provisions of the Act were barrowed
from the war time legislation and the state aimed at promoting
compulsory adjudication with the sole object of ascertaining
its claim over the industrial relation system. Claiming itself to
be the champion for the cause of labour, the state is inclined to
dominate the industrial relation system on the apprehension that
its withdrawal from the area would cause vacuum. The parties to
the industrial relation system have become more dependent on the
state seeking its intervention in the settlement of industrial disputes
and compulsory adjudication has become the rule of law governing
the industrial relation system.
A survey of literature available on the working of adjudication
machineries reveals that they are not free from defect and the
following factors contribute for the ineffectiveness of adjudication
machineries in India:

•

Inadequate Strength of Labour Courts

Labour adjudication can be effective only if the strength of
Labour Courts and Industrial Tribunals is adequate. But, as on
31.10.1998, there were 214 labour courts, 97 industrial tribunals and
22 labour-cum-industrial tribunals making a total of 333 functioning
in various states. There are six states where neither Labour Court
nor Tribunal exist. Maharashtra and Gujarat are the two top states
in which 68 and 58 Labour Courts and Tribunals respectively
function. Few states adjudicate industrial disputes only through
Labour Courts.21 The statistics pertaining to the number of cases
pending in Labour Courts in every state as on 10.05.2000 indicates
5,33,038 cases were pending in all the Labour Courts and Tribunals
in all States. But of these cases, 28,864 had been pending for more
than 10 years.22 This gives a clean picture that the pendency of
cases is huge. This unfavorable ratio of Labour Courts to disputes
is a major irritant to speedy disposal of cases. The State and the
Central Governments should review the workload of these bodies
and provide additional machinery.

•

Inordinate Delay

The adjudication process by its very nature is cumbersome and
dilatory; even though specific time limit is set for dispute settlement.
21. Supra note at p.134.
22. Ibid., P.135.
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Delay in the adjudication process is caused by the magnitude and
nature of disputes, the amount of oral or documentary evidences
entered, the number of witnesses produced, the number of
adjournments and the time involved, and the extent of examination
and cross-examination of witnesses involved.23
Micro-level studies point out that on average adjudication
of an industrial disputes takes three years to conclude. Around
40 percent of the disputes are abandoned because the workers are
unable to pursue the court case further, and even when pursued
until the end in a majority of the cases, the workers get no relief.24
Generally, employers do not want disputes to be adjudicated
on merit in Labour Courts and Tribunals. After they raise technical
points to get the reference rejected, they also seek time to try out the
patience of workers in adjudication so that the labour court due to
the absence of workers passes a no-dispute award.25

•

No Finality to Award

The award passed by a Labour Court or Tribunal does not
give finality to the dispute, regardless of the phrase “an award of
the Labour Court or Tribunal shall be final and shall not be called in
question by any court in any manner whatsoever”.26 However, the
aggrieved party invokes the extraordinary jurisdiction of the High
Court or Supreme Court challenging the award. When the issue is
taken to the High Court in the first instance, the party aggrieved
thereby moves the Supreme Court. Thus, for a vast majority of
disputes, it is a large haul from the portals of industrial units to the
highest court spanning several years before they are finally decided.

•

Problems of Implementation

At present, power to take cognizance of breach of award or
contravention of any provision of the Industrial Disputes Act is
vested with the Government 27 and the aggrieved party cannot seek

23. Rao (E.M), “Globalization and Dispute Settlement Process”, The Indian Journal of
Labour Economics, Vol.44, No.3, 2001, P.469.
24. Saini (D), “Labour Law, Work and Development”, (New Delhi: West Ville Publishing
House) 1995
edition, Quoted by Kamala Sankaran, “Labour Laws in South Asia: The
Need for an Inclusive Approach”, (Geneva: International Institute of Labour Studies)
2007 PP.7-8, Web/Pdf:978-92-9014- 831-9.
25. Supra note at p.128.
26. Section 17(2) of the Act.
27. Section 29 of the Act.
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remedy on their own accord. This appears to be unjustified as there
is no reason why industrial worker should be deprived of a speedy
remedy and is made to follow a circuitous procedure.
Apart from prosecution for breach of settlement or award
and recovery of monetary dues, there is no other mechanism in
the Industrial Disputes Act to enforce the awards of the Labour
Court. Many workers have complained that employers do not
implement the awards of Labour Courts and Tribunals. The delay in
implementing the awards causes a lot of hardship to the concerned
workman and virtually amounts to denial of justice. The remedy
in the existing law is for the enforcement authorities to launch
prosecution under Section 29 of the Industrial Disputes Act. It has
not proved effective. Moreover, the law as it stands only empowers
the court to impose fine.
However, the State Governments of West Bengal and Bihar
have empowered the Labour Courts and Tribunals to execute their
award or any settlement as a decree of the civil court.28

•

Lack of Direct Access to Adjudication

The most glaring feature of the Industrial Disputes Act, 1947
is that the jurisdiction of adjudication machineries can be invoked
only at the instance of the Government. Unlike other legislations,
the Act does not allow the employer or workmen to directly
approach the Labour Court and Tribunal for relief. In the States of
Andhra Pradesh and Bihar, a workman can approach the labour
court directly in case of discharge, dismissal or termination of
employment. In Tamil Nadu, a workman can avail this right only
after failure of Conciliation.29
In India, no distinction has been made so far as rights disputes
and interest disputes are concerned in the matter of reference to
Labour Courts/Tribunals for adjudication. It is true that today
the tribunals handle a lesser number of interest disputes, but
the number of rights disputes remain the same. As conciliation
in rights disputes is not as effective as it is in interest disputes, it
would be appropriate to allow workmen to approach the Labour
Court directly without going through the process of conciliation,
especially in rights disputes.
28. Supra note at p.127.
29. Section 2A(2) The Industrial Disputes (Tamil Nadu Amendment) Act, 1988
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Dominance by Political Influence

Political consideration and influence are now playing a
decisive role in the exercise of the Government’s power. A change of
Government, a change of leadership in the ruling party or even the
political affiliation and defections have influenced and changed the
Government’s decision to make reference of the industrial disputes
which were earlier refused for reference by the same Government.30
The Government often made partisan use of the referral power.31
Time has now come to protect industrial relations from interference
by political parties and political leadership.
No doubt, the Government intervention in the form of
compulsory adjudication has significantly contributed to the
settlement of all sorts of industrial disputes between labour and
management. However, the system of adjudication in India is
not satisfactory for the reasons already discussed. The following
measures are desirable to strengthen the adjudication machinery in
promoting industrial harmony.

•

Constituting Independent Statutory Commission

Independent dispute settlement machinery is essential for
administration of justice. There is, therefore, a need for a formal
arrangement which is independent in character, expeditious in its
functioning and equipped to build up the necessary expertise. This
will undoubtedly, eliminate the possibility of political influence
disturbing or distorting industrial peace in the country. The best
arrangement will be a statutory commission at the state level,
central level and national level. As rightly recommended by both
the National Commission on Labour, the Central/State Industrial
Relations Commission should be constituted by the Central/State
Governments for industries for which they are the appropriate
Governments. The National Industrial Relations Commissions
should also be constituted to deal with such industrial disputes
which involve questions of national importance or which are likely
to affect or interest establishments situated in more than one state.
The recommendations of the National Commission on Labour
(1969) relating to organization, structure, functions and procedure
of the Industrial Relations Commission are to be considered and
implemented.
30. Phadtare (T.C), “Government’s Power in relation to Industrial Disputes”, Journal of
Indian Law Institute, Vol.23, 3, (1981) PP.429-430.
31. Ramaswamy (E.A), “Labour Vs Management: A Free Fight is Fair Fight”, (1987) Business
India, June, PP.1-4.
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The main task of the proposed commission will be to take over
from the Government, the functions which they are discharging at
present, in respect of the settlement of disputes. The commission
will perform three main functions namely, adjudication of
industrial disputes, conciliation and certification of standing orders
of the industrial establishments. Each function will be performed by
separate wings of the commission.32
In case the parties failed to reach an agreement by mutual
negotiations and agree to refer the dispute to voluntary arbitration,
the Commission is to help the parties in choosing an arbitrator
mutually acceptable to them. If negotiation has failed and the notice
of strike or lock-out has been served, either party may approach
the Commission, for making available the services of a conciliator
to help them arrive at the settlement before the expiry of the date of
strike or lock-out, as the case may be.33
In essential services, if collective bargaining fails and the
parties do not agree to voluntary arbitration, the failure of the
negotiations is to be reported to the Commission by either of the
parties and a copy sent to the appropriate Government. On receipt
of such a notice the Commission is required to adjudicate upon the
dispute and the award is final and binding. In case of other services,
under the above circumstances but during the period of notice the
Commission may offer its good office for the settlement of dispute.
If no settlement is reached before the expiry of the notice period,
the parties would be free to resort to direct action. In case the
direct action continues for 30 days, the Commission is required to
intervene for promoting a settlement. The appropriate Government
may approach the Commission for termination of a strike or lockout on the ground of security of state, national economy or public
order. If the Commission is satisfied, it may terminate the strike or
lock-out and adjudicate upon the dispute.34
The Second National Commission on Labour (2002) has
recommended an ‘integrated adjudication system’ 35 consisting of
Labour Courts (industrial tribunals and labour courts merged) and

32. Government of India, “Report of the National Commission on Labour”, 1969, P.332.
33. Ibid., P.358.
34. Government of India, “Report of the National Commission on Labour”, 1969, P.358.
35. Government of India, “Report of the National Commission on Labour”, 2002, Chapter 6,
Para.94.
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Labour Relations Commission, a ‘multipartite’ body consisting of
representatives of employers, workers, economists, union leaders,
etc. as members and a presiding officer from the judicial system.
The most important aspect recommended by the Commission
is the withdrawal of ‘referral powers’ of the Government under
Section 10 of the Industrial Disputes Act; the parties to the dispute
if they desire can directly approach the adjudicatory body for the
settlement of the dispute.
The National, Central and State Labour Relations Commission
may be declared as set up under Article 323-B of the Constitution,
so that the Labour Relations Commissions hear the appeals over
the decisions of the Labour Courts; thus it will speed up both
adjudicatory and appellate processes. The National Labour
Relations Commission should be empowered with the powers of
the Supreme Court of India.36 Further the awards may be given
immediate effect unless appeals are preferred by a party within the
prescribed period.37

•

Establishing adequate Strength of Labour Courts

Administration of justice is effective with adequate strength
of courts. A thorough survey is to be conducted to ascertain the
number of labour courts and industrial tribunals, the number
of industrial disputes, pending for adjudication as on date.
Considering the details collected adequate strength of labour courts
are to be established on permanent basis. All rights disputes should
remain within the jurisdiction of labour court. This measure will
help in eliminating the delay involved in the adjudication process.

•

Creating Unified Labour Judiciary

The consolidation of laws should also help create a unified
labour judiciary, empowered to deal with all matters of disputesemployment relations, trade union recognition, wages, social
security etc. At present the presiding officers of Labour Courts or
Tribunals or the authorities competent to hear claims under the
different labour laws belong either to a general judicial service
cadre or they are administrators who are liable to be frequently
transferred. The result is that they are unable to develop an adequate
degree of specialization and orientation for labour adjudication.
36. Government of India, “Report of the National Commission on Labour”, 2002, Chapter 6,
Para.95.
37. Ibid.
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It has been repeatedly pointed out that the task of labour judge
is different from that of the generalist judiciary. It is, therefore,
desirable that the industrial adjudication machineries should be
manned by specialists in the relevant field with adequate exposure
to personnel management and industrial relations. The idea of the
National Commission on Labour (1969) of setting up of a Labour
Judicial Service may be revived. This specialist judiciary would
receive special training/orientation in order to deal effectively with
labour adjudication.

•

Redefining Industrial Disputes

The definition of industrial dispute in Section 2(k) of the
Industrial Disputes Act is the replica of ‘trade dispute’ as originally
defined in Section 8 of the Industrial Courts Act, 1919 of the U.K.
This definition underwent radical changes during the past three
decades in U.K and presently it stands defined in Section 218 of the
Trade Union and Labour Relations (Consolidation) Act, 1992.
The said provision replaced the phrase ‘employers and
workmen’ by ‘workers and their employer’, deleted the phrase
‘workmen and workmen’ and ‘employer and employer’. These
changes, together with the sharp enumeration of subjects, limit
the range of disputes that could be raised or settled. It goes to the
credit of British Parliament that it has been prompt and responsive
to the changing demands of British economy. In striking contrast,
the Indian Parliament has left the definition of ‘industrial dispute’
in the same state in which it was enacted more than five decades
ago. The trend in the U.K is towards continuous monitoring and
progressive shift towards simplification and consolidation of labour
laws, whereas industrial law in India is left to languish for ages
with no salvation in sight. There is a need to redefine the definition
of industrial dispute.
Section 2A does not appear to have achieved its object.
Most of the individual disputes have failed at the conciliation
proceedings itself. Thereafter the aggrieved individual workman
run from pillar to post to get his dispute referred for adjudication.
At present, Section 2A is restricted to cases of dismissal, discharge,
retrenchment and termination of employment only. Thus the scope
of the application of this section should be enlarged so as to include
certain other causes of dispute within its ambit.
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Direct Access to Adjudication

The lack of direct access to remedies for the workers becomes
even more important in rights dispute as contrasted to interest
disputes. It is necessary to address the question of whether workers
should have the right to launch adjudication proceedings before
Labour Court or Tribunal or whether this should be at the discretion
of the Government as at present. The question of access to remedies
is in many ways linked to how the State enforces labour laws. The
structure of industrial relations which was developed over 50 years
ago, placing the Government at the very centre of enforcement, was
meant to safeguard the interest of society and to resolve disputes
that could not be settled through bipartite methods, by referring
them to compulsory adjudication. Today, when juridification of
disputes has come to stay, there is a need for independent access
to the courts or tribunals by the parties. It is desirable that the
individual workman should be allowed to approach the labour
court which has to give its award within three months. This will be
a step forward in the right direction. Therefore, the Government’s
power to make reference in respect of individual dispute should be
withdrawn. The right to legal aid is also suggested as a means to
help workers gain access to their remedies.

•

Securing Speedier Justice

The Labour Courts must be empowered to execute their
award or any settlement signed between the parties in the course
of mutual negotiation and conciliation as a decree of the civil court.
The aggrieved workers may be given the right to a speedy remedy
by allowing them a right to have the awards implemented with due
promptitude or incase of breach of it compensation.

•

Alternate Dispute Resolution Mechanism

The central role played by the Government and Courts in
labour disputes has led to the greater juridification of all disputes
and grievances as noted earlier. One innovation to deal with the
backlog of cases that plague the labour judiciary has been to set
up ‘Lok Adalats’ as a form of Alternate Dispute Redresal (ADR)
mechanism which can dispose of pending cases. These are more
informal proceedings before a judge that have been used in
many jurisdictions/ branches of law in India. This method is
best experimented in the State of Punjab where a large number of
industrial disputes have been settled through the Lok Adalats. This
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is primarily because the presiding officer of the industrial tribunal,
Labour Secretary and his team of officers in that state evinced keen
interest in the successful utilization of this mechanism. They held
meetings with several organizations before the meeting of the
Lok Adalat to prepare the ground for successful resolution of the
disputes.38 Efforts may be taken in the right earnest to experiment
this mechanism for amicable settlement of industrial disputes in
other states also. This will mitigate the delay in the dispensation
of justice through labour court. The proposed Industrial Relations
Commission may be entrusted with the task of arranging for such
Lok Adalats. Apart from the relatively informal Lok Adalats, fasttrack procedures in the formal courts to deal with inordinate delays
in the industrial adjudication process may be suggested for labour
matters also.

************

38. Supra note. 1 at. p131.

Dishonouring the Honour Killings:
The Role of Judiciary
Dr. A. David Ambrose *

“Honour Killings” is a misnomer generally used to refer
certain happenings or instances that are certainly and definitely
not honourable and even termed as “acts of barbarism”1 , and “an
abominable, disgraceful and shocking practice”2 . The incidents of
violence and harassment caused to the young couples intending
to marry or having married against the wishes of the community
or family members are used to be called by such catchy phrases3.
Though men occasionally become victims of such violent crimes4
often honour killings are directed especially against women5 and
in this fashion these violent outbursts of the society are nothing but
barbaric and shameful acts of murder committed by brutal, feudal
minded persons6 and have been characterized ‘as being among
the most severe manifestations of harmful practices’ 7 and such
*
1.
2.
3.

4.
5.

6.
7.

Professor & Head, Department of Legal Studies, University of Madras, Chennai – 600
005
Lata Singh vs State of UP; 2006 5 SCC 475.
G.Krishnan vs Union of India; 2005(3) MLJ 229 at para 9.
“Prevention of Interference with the Freedom of Matrimonial Alliances (in the name
of Honour and Tradition): A Suggested Legal Framework”, Law Commission of
IndiaReport No.242, AUG2012at para 1.2; available at http://law commission of India.
nic.in/reports/report 242.pdf.
“Men also become targets of attack by members of family of a woman with whom they
are perceived to have an ‘inappropriate relationship’ ”; ibid
“Honour crimes …… are usually committed by male family members as a means of
controlling women‘s sexual choices and limiting their freedom of movement”; “Report
of the Special Rapporteur on Violence Against Women, its Causes and Consequences,
Rashida Manjoo” A/HRC/20/16 23 May 2012at para 45; available at http://www.
ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session20/A.
HRC.20.16_En.PDF.
Supra note 1
See, United Nations, In-depth Study on all Forms of Violence against Women: Report of
the Secretary General, A/61/122/Add.1 (2006) at para 123.
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practices include direct murder; stoning; women and young girls
being forced to commit suicide after public denunciations of their
behaviour; and women being disfigured by acid burns, leading
to death 8 .These killings have two faces - cultural and religious leading to confusion. For example in Britain and Northern Ireland
crimes in the name of honour are rooted in cultural traditions and
not in religious beliefs on the other hand in Afghanistan and the
Islamic Republic of Iran it may be in the name of religion 9 .
“An honour killing of a woman by a male relative”, says
the briefing paper to the European Parliament's Subcommittee
on Human Rights, “is not an individual act of violence, but one
which is collective, planned, sociologically predictable, and socially
approved by both men and women in the family and community
concerned”10 . Thus an honour killing is not an erratic act of violence
against women committed by an individual but it is calculated
sporadic attack on women by family or the community. Moreover,
the actual perpetrators of these crimes, since it is believed that they
have restored the family honour, are often lauded and if brought
to justice usually receive a reduced sentence on the grounds that
honour is regarded as an “extenuating circumstance”11 .In India too
instances of honour killings are on the rise 12 . Therefore, the need to
address this shameful, cruel and barbaric practice 13 is enormously
felt now. Accordingly, in this paper an attempt is made to map and
analyse the judicial response to these ‘matters of grave concern’14
after discussing the various aspects of the same.

8.
9.
10.

11.
12.

13.
14.

Cf “Report of the Special Rapporteur on Violence Against Women, its Causes and
Consequences, Rashida Manjoo”, supra note 5 at para 45.
Ibid at para 47-8.
“Honour Killing its Causes & Consequences: Suggested Strategies for the European
Parliament”,EXPO/B/DROI/ 2007/26 DECEMBER 2007 PE 385.527 EN at para 1
page 8; available at http://www.europarl.europa .eu/activities/expert/eStudies.
do?languageEN.
Ibid at para 1.1 page 8.
Honour killings, though some incidents are reported from Delhi and Tamil Nadu, more
cases are reported from the States of Haryana, Punjab, Rajasthan, U.P. and Bhagalpur in
Bihar has the dubious distinction of being known as the place for honour killings; See
Law Commission Report,supra note 3 at para 1.4.
See supra note 2 para 9
“The rising incidence of commission of murders of persons marrying outside their caste
or religion and other serious offences perpetrated or hostility generated against them and
also causing harm to their close relatives or a section of the community on considerations
of caste and ‘gotra’ are matters of grave concern”; Law Commission Report, supra note
3 at para 2.1
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Honour Killings - Meaning
Honour killing is a practice whereby male members kill
a female relative who is perceived as having damaged family
honour15 . It is indeed a murder with a motive to defend or preserve
the honor – honour of the individual, family, clan, community or
group. It is perpetrated on the belief that if any girl (daughter/
sister) dares to go against the wishes of the parents especially on
the issue of marriage and decides to marry a man of her wishes but
from another gotra or outside her caste, it would bring disrepute
to the family honour. Honour killings are directed mostly against
women and girls. In some of these cases, both the girl and the boy
are killed by the family members believing that the respective girl
through the boy has brought dishonour and disrespect to the family
and to the society or community as a whole. Putting it in nut shell,
a murder committed in order to save what is considered honour of
one’s family against the shame caused by another member of the
family is honour killing.

Reasons
Changing cultural and economic status of women and the
women going against their male dominated culture has been one
of the causes of honour crimes; however, the belief that the victim
has brought dishonour upon the family or the community is the
root cause of such violent crimes 16 .The actual or perceived, so
called, ‘immoral behaviour’- the behavior that "dishonours" the
family honour - of the girls is the main reason for such killings and
generally it includes:
a.		dressing in a manner unacceptable to the family or
community
b.		 avoiding an arranged marriage or desiring to marry by her
own choice
c.		 engaging in heterosexual sexual acts outside marriage and
d. engaging in homosexual acts.
However, the widely known causes for honour killings are
an adulterous behaviour of woman or pre-marital relationship or
assertion of right to marry according to their choice 17 .
15. Supra note 10 at para 1.1 page 8.
16. Law Commission Report, supra note 3 at para 1.3.
17. Ibid.
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The continued rigidity of the caste system is the sociological
reason why honour killings continue to take place in the society.
The fear of losing the caste status through which the family gains
many benefits makes family commit this crime. Furthermore the
mentality of people has not changed and they just cannot accept
that marriages can take place in the same gotra or outside one's
caste 18 . Patriarchal tradition makes the male as the sole protector
of the female and when he fails to protect her or to bring her up
in an approved manner his or the family’s honour it is believed is
touched. The inability of the formal governance to reach the rural
areas adds fuel to the fire and it has been found out to be root of the
cause for the increase in the number of honour killings 19 .

Kinds
Based on the sociological and patriarchal reasons and two
kinds of honour 20 , at least, two kinds of honour killings may be
identified. The first one being the honour killings that are carried
out to protect the honour of the family, group or the community
as such; and the second one is that are mostly committed by
individuals.
The instances of the assemblies gathered on caste/
community, lines assuming to themselves the power and authority
deal with ‘objectionable’ matrimonies, condemning such marriages
and sanctioning the killing of the girl to protect the honour of the
community fall under the first category. Given the hegemony and the
social or political power enjoyed by these Panchayats, their dictates
on matrimonial questions are formidable. ‘The pernicious practice
of ‘Khap Panchayats’, ‘Katta Panchayats’ etc. taking law into their
own hands and pronouncing on the invalidity and impropriety of
Sagotra and inter-caste marriages and handing over punishment to
18. “…… it is clear that the honour crimes occur in those States as a result of people marrying
without their family’s acceptance and for marrying outside their caste or religion.
Marriages between the couple belonging to same Gotra (family name) have also often
led to violent reaction from the family members or the community members”; Ibid at
para1.5.
19. “Very often such incidents and offences are not even taken cognizance at the threshold.
The domineering position and strength wielded by caste combinations and assemblies,
silence or stifle the investigating and prosecuting agencies”; ibid at para 2.1.
20. Distinction is made between two kinds of honor ‘sharaf’ and ‘ird’; See Yotam Feldner,
““Honor” Murders – Why the Perps Get off Easy”, Middle East Quarterly, December
2000, pp. 41-50; available athttp://www.meforum.org/50/honor-murders-why-theperps-get-off-easy. According to the author, ‘Sharaf relates to the honor of a social unit,
as well as individuals, and it can fluctuate up or down’ whereas ‘ird relates only to the
honor of women and its value can only decrease’.
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the couple and pressurizing the family members to execute their
verdict by any means’ 21 is the classic example of this kind 22 .
It is to be noted that the Law Commission has proposed a fresh
legislation which seeks to assert that the Khap Panchayat indulging
in this crimes be declared unlawful. The pro-posed new Bill, The
Prohibition of Unlawful Assembly (Interference with the Freedom
of Matrimonial Alliances) Bill, 2011 proposes no person or any
group of persons shall gather with an "intention to deliberate on,
or condemn any marriage, not prohibited by law, on the basis that
such marriage has dishonoured the caste or community tradition or
brought disrepute to all or any of the persons forming part of the
assembly or the family or the people of the locality concerned23.The
Law Commission in its Report says,
“Given the fact that the powerful influence of the caste or
community panchayats and the aggressive role played by them
in controlling the freedom of choice of the marrying couple is the
root cause of honour related crimes, there must be a check on such
unwarranted interference by the members of Panchayats. The
couple marrying against the wishes of members of the bodies like
khap panchayats ought not to be driven to a state of insecurity
and misery. Their life and liberty is ‘endangered’ because they are
exposed to threats and socio-economic deprivations. The close family
members of the couple are also brought into the picture to enforce
the diktats of such informal body of panchayats / councils. This is
directly affecting the community and the family life in the villages,
thereby posing a threat to social order and peace. As there is a need
to divest the panchayatdars or caste ‘elders’ of their self assumed
hegemony and controlling influence in these matters, this Bill has
been thought of, on balancing various considerations. It is proposed
that there should be a threshold bar against the congregation or
assembly for the purpose of disapproving an intended marriage or

21. Law Commission Report, supra note 3 at para 2.3.
22. The Manoj-Babli honour killing case is the best case at hand. The killing of newly
wedded Manoj Banwala and Babli in June 2007 was ordered by a khappanchayat (khap),
a religious caste-based council among Jatts, in the Karora village in Kaithal district,
Haryana. Furious with the marriage the Babli’s family asked for intervention from the
local khappanchayat which annulled the marriage and also announced a social boycott
on Manoj’s family by holding that anyone who kept ties with them would be fined Rs.25,
000; Gurdev Singh and others vs State of Haryana March 11, 2011 Murder Reference
No.2 of 2010Criminal Appeal No.479-DB of 2010 and Criminal Revision No.2173 of 2010.
23. See sections 2, 3 and 4 of the proposed Bill of the Law Commission; Law Commission
Report, supra note 3 Annexure – I.
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the conduct of the young couple and this objectionable conduct of the
panchayatdars should be brought within the purview of penal law. A
preventive provision prohibiting such assemblies and penalizing the
participation in such assemblies has also been introduced” 24 .
This kind of honour killing thus relates to the honour of a
social unit wherein, an individual’s, usually a girl’s, failure to follow
what is defined as adequate moral conduct brings disgrace to the
community or group as such, hence it may be termed as ‘honour
killing for dignity’.
On the other hand the second type relates to the honour of the
girl herself and when her chastity is violated or when her reputation
is tainted by her own behavior that brings disrespect to the family
and lowers the family reputation, weakens the social status of
the family,the male member of the family who is supposedly the
protector of the family honour becomes frantic and in order to
protect his honour as the family’s guardian commits the heinous
crime of honour killing. For that reason this type of honour killings
for convenient sake may be called as ‘honour killing for chastity’.
Such killings arise from the notion that women are the vessels of
a family's honor and are closely tied to values placed on marriage
with virgin brides.
Delhi’s sensational triple murder case illustrates this kind
of honour killings. In this case three persons namely Kuldeep,
Monica and her cousin Shobha, who had helped Monica to marry
Kuldeep against her parents’ wishes and was also in love with a
man against her parents' wishes were killed. Ankit the brother of
Monica, Mandeep, Shobha’s brother along with another person
Nakul, Mandeep’s friend were involved in the killing. Dharamveer
Nagar, uncle of Mandeep and Ankit, had conceded that the killings
were necessary for upholding the family’s honour 25 . Whatever may
be the reasons or kinds, honour killings are by and large directed
against women.Enough is said, it is believed, about honour killings
and now it is time to discern the judicial trend in this regard.

24. Ibid at para 3.1.
25. “Family justifies Delhi honour killing”, Zee News, Wednesday, June 23, 2010; available at
http://zeenews.india.com/news/nation/family-justifies-delhi-honour-killing_635929.
html.
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Judicial Trend
In this section it is proposed to discuss the judicial response to
the one kind of crime against women that too most heinous i.e. the
honour killings as more and more instances of this kind of crimes
are now coming to light and being widely reported. The response
of the higher judiciary that includes both Supreme Court and
High Courts will be, for convenience sake, discussed under three
headings namely prevention, punishment and protection/remedy.

Prevention:
In order to prevent honour killings, ‘that is killing of young
women by their relatives or caste or community members for
bringing dishonour to the family or caste or community by marrying,
or wanting to marry, a man of another caste or community or
whom the family disapproves of’ 26 , the judiciary has as a first step
and general response supported the inter caste marriages and even
welcomed it. After observing that in a democratic and free country
like India every adult is free to get married of his or her choice, the
Court has observed that,
“The caste system is a great evil and curse in our society and
is hindering our national progress. Inter-caste love marriages are,
therefore, in the interest of the nation, and at any event, not illegal.
Such marriages will also put an end to the great evil of dowry 27 ”.
The Supreme Court also in Lata Singh’s case later in similar
vein has remarked that “the caste system is a curse on the nation and
the sooner it is destroyed the better. In fact, it is dividing the nation
at a time when we have to be united to face the challenges before
the nation unitedly. Hence, inter-caste marriages are in fact in the
national interest as they will result in destroying the caste system”28.
The Court further held that India is a free and democratic country,
and once a person becomes a major he or she can marry whosoever
he/she likes. If the parents of the boy or girl do not approve of such
inter-caste or inter-religious marriage the maximum they can do is
that they can cut-off social relations with the son or the daughter,

26. A definition of honour killing given as early as in 2002 itself in Sujit Kumar vs State of
U.P.; 2002 ALLLJ 2012; see para 1. In this case one Mr. Sujit Kumar, a Jat by caste and Ms.
Rashmi a Tyagi by caste both major married against the girl’s parents’ wish. The parents
wanted her to marry an aged person to which she objected.
27. Ibid at para 7.
28. Supra note 1 at para 17.
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but they cannot give threats or commit or instigate acts of violence
and cannot harass the person who undergoes such inter-caste or
inter-religious marriage 29 . Accordingly, the Court directed that the
administration/police authorities throughout the country will see
to it that if any boy or girl who is a major undergoes inter-caste or
inter-religious marriage with a woman or man who is a major, the
couple is not harassed by anyone nor subjected to threats or acts of
violence, and anyone who gives such threats or harasses or commits
acts of violence either himself or at his instigation, is taken to task by
instituting criminal proceedings by the police against such persons
and further stern action is taken against such persons as provided
by law 30 . Moreover, way back in 1974 itself the Supreme Court has
recognized the major girl’s right to choose the person with whom
she is to stay and place where she should stay and observed that no
one can influence her in this regard 31 .
The judiciary has even gone to the extent of saying that
instances like honour killing infringes the life and personal liberty
of the married couple as guaranteed under Article 21 of the
Constitution of India 32 . The Court further held that there should
not be any deprivation of the interests of any adult particularly an
adult girl in connection with her living 33 .
With respect to “Khap Panchayats” (known as “Katta
Panchayats” in Tamil Nadu) which often decree or encourage
honour killings or other atrocities in an institutionalised way on
boys and girls of different castes and religion, who wish to get
married or have been married, or interfere with the personal lives of
people the Supreme Court in clear terms has held that this is wholly
illegal and has to be ruthlessly stamped out 34 . For that reason the
Court directed the administrative and police officials,

29. Ibid.
30. Ibid.
31. Gian Devi v. Superintendent, Nari Niketan, Delhi and Others, date of judgment27-08-1974;
1976 (3) SCC 234 to borrow the Court’s words, “As the petitioner is sui juris no fetters can
be placed upon her choice of the person with whom she is to stay, nor can any restriction
be imposed regarding the place where she should stay. The court or the relatives of the
petitioner can also not substitute their opinion or preference for that of the petitioner in
such a matter”; at para 7.
32. “Casteism, religionism, ‘honour’ killings, forcible departure of the boy and girl from
each other even by the parents or family members, threat, pressure and many other
nature of transgress,. As a result whereof, we have started believing that such actions
are not in the garb of but in the wake of violation of Article 21. , there should not be any
deprivation of the interests of any adult particularly an adult girl in connection with her
living “; Ashish Sharma vs State of U.P.; 2012 (7) ADJ 642, 2012 (78) ACC.
33. Ibid.
34. Arumugam Servai vs State of Tamilnadu, (2011) 6 SCC 405 at para 16.
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“to take strong measures to prevent such atrocious acts. If any
such incidents happen, apart from instituting criminal proceedings
against those responsible for such atrocities, the State Government
is directed to immediately suspend the District Magistrate/Collector
and SSP/SPs of the district as well as other officials concerned and
charge-sheet them and proceed against them departmentally if they
do not (1) prevent the incident if it has not already occurred but they
have knowledge of it in advance, or (2) if it has occurred, they do not
promptly apprehend the culprits and others involved and institute
criminal proceedings against them, as in our opinion they will be
deemed to be directly or indirectly accountable in this connection”35.
The police are also not sparred by the judiciary as in many
cases the victims themselves were made as accused because of the
local community’s power and influence. The Allahabad High Court
in Sujit Kumar’s case gave directions to the police that ‘they must
prevent any such 'honour killings' or harassment of people who
love each other and want to get married, as such practice is a blot
on our society. The police must also see that the persons entering
into inter-caste or inter-community marriages are not harassed by
their relatives or any others and are free to live at any place and
with whomever they like. The police in the State must take strong
measures against those who commit such 'honour killings' and
harassment and they must stop this feudal, backward and barbaric
practice, if brought to their notice, otherwise the police will be taken
to task by this Court’ 36 .

Punishment:
The Supreme Court time and again strenuously deprecated
honour killings 37 and is of the opinion that to stamp out such acts
of barbarism, honour killings deserve harsh punishment as there
is nothing honourable in the killings of such persons who undergo
inter-caste or inter-religious marriage of their own free will and
in fact they are nothing but barbaric and shameful acts of murder
committed by brutal, feudal-minded persons 38 . In view of that
in an earlier decision in Bhagwan Dass v. State (NCT) of Delhi 39
35. Ibid at para 17.
36. Supra note 26 at para 8.
37. TAHDCO Contractors Association vs The Principal Secretary to Government, Chennai
& Others, W.P.Nos.4314 & 4565 of 2010 & Connected Miscellaneous Petitions at para 36
38. Lata Singh’s case supra note 1 at para 18
39. 2011 (6) SCC 396; 2011 AIR (SC) 1863; In this case because the daughter had left her
husband and was living in an incestuous relationship with her uncle, the father was
annoyed and this infuriated him as he thought this conduct of his daughter Seema had
dishonoured his family, and hence he strangulated her with an electric wire.
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the Supreme Court had held that honour killings come within the
category of rarest of rare cases deserving death punishment as it is
necessary as a deterrent for such outrageous, uncivilized behavior40.
While rejecting the bail application of the accused father
who beheaded his daughter for having an affair, the Allahabad
High Court prompted by the above Supreme Court decision and
convinced that the Supreme Court is serious and stern in dealing
with such matters had held as follows:
“It is expected of the parents to give protection to their child
and the child believes that he is safe in his house and his parents
will act as a shield for him against all odds of his life But if the
parents become dreaded enemy of their child only because she/he
is in love with someone and their 'honour' is in danger and they go
to the extent of killing their children, such attitude of the parents
cannot be encouraged. Such cases are to be dealt with stern hands
and such alleged killers should not be given the facility of bail on
legal technicalities” 41 .

Protection/Remedy:
In a case relating to the gang-rape of a 20 year old woman
on the orders of community panchayat as punishment for having
relationship with a man from a different community the Supreme
Court took suomotu action and after emphasizing the need for
compensation held that, ‘the obligation of the State does not
extinguish on payment of compensation, rehabilitation of victim is
also of paramount importance. The mental trauma that the victim
suffers due to the commission of such heinous crime, rehabilitation
becomes a must in each and every case’ 42 .
In a case where the girl and the boy belonged to different
community approached the Court seeking police protection as they
apprehended problem from the family members for their life and
40. In the own words of the Supreme Court, “In our opinion honour killings, for whatever
reason, come within the category of rarest of rare cases deserving death punishment. It
is time to stamp out these barbaric, feudal practices which are a slur on our nation. This
is necessary as a deterrent for such outrageous, uncivilized behaviour. All persons who
are planning to perpetrate `honour’ killings should know that the gallows await them”;
ibid.
41. Kundan Lal vs State of UP 2012 (76) ACC 136 High Court of Judicature at Allahabad
Justice Ashok Srivastava Criminal Misc. Bail Application No. 31421 of 2010 Date of
Judgment: 28-11-2011 at para 4. See also Sanoj vs State of UP 2012 (77) ACC 559.
42. In Re: Indian Woman says gang-raped on orders of Village Court published in Business
& Financial News dated 23.01.2014; 2014 (4) SCC 786 at para 22.
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liberty, the Madurai Bench of Madras High Court, after observing
that when the boy and girl are major, they are entitled to marry
anyone irrespective of the community and they should not face any
problem from the family on account of inter-caste marriage gave
direction for police protection 43 .
When the petitioners, husband and wife, married from
different caste approached the Allahabad High Court for a direction
upon the police not to interfere in their peaceful marital life, the
Court after being satisfied that both the petitioners are major and
they are living with their free will felt that a direction needs to be
issued to the police not to interfere in their peaceful living 44 . It is of
interest to note that the Court further observed that in the Allahabad
HighCourt itself large numbers of the writ petitions under Article
226 of the Constitution of India are filed on somewhat similar facts
and for similar reliefs. Keeping in view huge number of cases every
day, Hon’ble Chief Justice has assigned a separate jurisdiction to
a Single Judge Bench under the caption of “couple matters”. The
common grievance of the petitioners in these writ petitions is that
they are major and they wish to live with each other, but they are
being subjected to harassment by the local police at the behest of
their unwilling parents 45 .
In an interesting case 46 wherein one Shazia had come to India
from Bangladesh against the wishes of her family members and
married Zubair Khan soon after her father approached the Indian
High Commission in Dhaka seeking her deportation alleging his
daughter might be involved in trafficking as she had crossed the
border on fake documents whereas the daughter apprehended
that she could be become a victim of honour killing, the Division
Bench of the Delhi High Court, suspecting the father might take
law into his hands on the question of family honour as he ‘has an
agenda of vendetta and not of real concern’, allowed the woman
to stay in India with her Indian husband and dismissed the father’s
appeal against a Single Bench order that had upheld the decision of
the Union Ministry for Home Affairs to allow the girl to stay on in
India. The observations of the Court are worth mentioning and the
same is as follows:
43. P. Packia Lakshmi & Another vs The Commissioner of Police & another, Crl.O.P (MD)
No. 21402 of 2013 Date of Judgment: 18-02-2014.
44. Deepika & Another vs State of U.P. & Others, 2014 AIR (All) 1at para 31.
45. Ibid at para 5.
46. Abdus Sabur Khan vs Union of India & Ors 2011 (176) DLT 630.
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“Honour killing cannot be countenanced in a civilized society
and more so in a body polity governed by rule of law, for right to
life is sacred and sacrosanct. One may treat that it is an affair of
honour and he would go to any extent for the cause of his honour
but by such an idea he cannot have the feeling of a victor and the
sufferer at his hand a vanquished one. India, is governed by the
resplendent philosophy of the compassionate Constitution of India
which puts life at the greatest pedestal and in such a system an
arbitrary rule, the fashionable world of honour to commit offences or
to trespass into others individual living is totally impermissible. The
concept of social expulsion or suspension or even for that matter a
perverse notion of self-respect cannot be countenanced” 47(Emphasis
supplied)

Conclusion
Experience suggests that honour killings often tend to happen
in societies where inflexible and discriminatory attitudes about
women's roles, especially around their sexuality are prevalent.
Honour killings result from the perception that the defense of honour
justifies killing a person whose behavior dishonours their own clan
or family 48 . The judiciary itself has realized its responsibility in
curbing them and had its task cut by observing,
“The usual remedy to such murders is to suggest that society must
be prevailed upon to be more gender-sensitive and shed prejudices of
caste and class. But equally, it should be made clear that there is no
escape for those who take justice into their own hands. So far, there
is no specific law to deal with honour killings. The murders come
under the general categories of homicide or manslaughter. Generally
in such type of killings eyewitnesses are not forthcoming to support
the case of the prosecution. This is a biggest problem before the
investigating agency and the Court while dealing with such type
of cases. In such cases where the witnesses of honour killing become
hostile, a heavy duty is cast on the Court to closely scrutinize the
evidence in order to reach to the truth. It is the duty of the Court
to separate the grain from the chaff. The Court is to ensure that no
innocent person be punished. The Court is also equally has to take
47. Ibid at para 11.
48. Sanjay & another vs State of Haryana; 2011 (4) RCR (Cri) 57at para 37. It is a case of a
father (Jita Ram) along with another murdering his daughter Suman, and two others
Bodhi and Budha (who had enticed away Suman) by inflicting injuries with sword and
gandasi since they had ruined their reputation.
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care that no guilty person escaped the punishment. It is further the
duty of the Court to ensure fair trial. The witnesses may not depose
in favour or against the prosecution under threats or they are being
forced to give false evidence”49 . (Emphasis supplied)
The sentiment of the judiciary is reflected as thus: “if the
honour and reputation of the petitioner has been spoiled by this
marriage, then his honour and reputation would not come back by
separating the couple. This type of thinking is spoiling the broad
thinking of new generation and at times it leads to honour-killing.
If the Courts start supporting this type of Issues, it would amount to
support the “KHAP”dictat.The Courts are not meant to gratify the
feelings of personal revenge or vindictiveness or to serve the ends
of a private party” 50 .
It has to be conceded that there are several inherent limitations
in dealing with honour killings like 1. Often they are not brought
to light at all; 2. The local community wields enormous powers to
even influence and misdirect the investigation; 3.Since most of the
honour crimes are committed with the approval of the family and
carried out in the house of the victim/accused itself the prosecution
does not enjoy the luxury of direct witness/evidence; 4. Social
stigma is still attached to it etc, In spite of many such short comings
the judiciary has risen to the occasion and its active responsible role
in curbing honour killings, a kind of heinous crime against women,
is laudable as it has been both proactive and reactive. However,
judicial anxiety alone will not be sufficient to stamp out the horror of
honour killings. Social sensitization regarding the ascending role of
women in the building of the society and the changing dimensions
of the institution of marriage that marriages today in a developing
society where women’s rights are being more and more recognized
are not just between families but between a man and a woman will
help in dishonouring the honour killings.

************

49. Ibid.
50. O.P. Gogne vs State (NCT of Delhi) &others; 2012 CrLJ 1718.

Child Sexual Abuse-Are the Laws
merely Paper Tigers ?

Dr. Valsamma Paul *

Introduction
Child sexual abuse is a topic that has triggered heated
discussions and debates. This is because in our country thousands
of children are victimized and crushed by this menace. But, the
cases, which are reported, are only a small percentage of the crimes
committed against them. In most cases, the offenders are people,
whom nobody would suspect. They may be people, whom the
victims love and trust like fathers, grandfathers, teachers, uncles,
cousins etc. Even small children below the age of ten are not safe
in our society. Contrary to popular perception, child sexual abuse
is not restricted to girls alone. In fact, the boys are as much affected
by it as the girls. Boys are abused by their teachers, coaches, older
friends and servants. Most of the child sexual abuse victims suffer
from sadness, anger, shame, disgust, fear, shock, helplessness,
frustration, confusion, worry, humiliation and a sense of guilt. This
affects their personality development detrimentally. However, most
of the child sex abuse cases go unreported, because the families are
afraid of the social stigma attached to it. This situation emboldens
the offenders. Under the circumstances, a study on ‘Child Sexual
Abuse’ assumes great significance.
*
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Concept of child sexual abuse
The concept of child sexual abuse is complex and complicated.
So it became susceptible to different interpretations. The Standing
Committee on Sexually Abused Children, 1984 has stated that any
child below the age of consent may be deemed to have been sexually
abused when a sexually mature person has, by design or by neglect
of their unusual societal or specific responsibilities in relation to
the child in activity of a sexual nature, which is intended to lead
to the sexual gratification of the sexually mature person.1 The
Children’s Act, 1989 of Great Britain defines child sexual abuse as
the involvement of dependent, developmentally immature children
and adolescents in sexual activity, they do not truly comprehend,
to which they are unable to give informed consent or which violate
social taboos concerning family roles.2 According to an Australian
Report, submitted by the Law Reform Commission of Victoria,
child sexual abuse refers to a variety of behavior, ranging from
exhibitionism to intercourse, from intimate kissing and cuddling to
cuddling to penetration with an object. The penetration may be oral,
vaginal or anal.3 In Zimbabwe, child sexual abuse has been defined
to include the touching or to include the touching or fondling of
private parts, penetration of a child below the age of consent, looking
in a suggestive way, teasing in a sexually suggestive manner and
use of inappropriate language.4
The World Health Organization has defined child sexual
abuse as the involvement of a child in sexual activity that he or she
does not fully comprehend, is unable to give informed consent to
or that violates the laws or societal taboos of society.5 The United
Nations has defined child sexual abuse as contacts on interactions
between a child and an older or more knowledgeable child or adult,
when the child is being used as an object of gratification for the older
child or adult sexual needs. 6 SAKSHI, an Indian organization,
working on “women and child rights” has defined child sexual
abuse as the physical or mental violation of a child with sexual
intent, usually by an older person, who is in some position of trust
and power vis-à-vis the child.7 According to David Finkeldhor,
child sexual abuse implies sexual encounters of children under
1.
2.
3.
4.
5.
6.
7.

Maharukh Adenwalla, Child Sexual Abuse and the Law Publication (2000), P.9.
Id., pp.9-10.
Id., p.10.
Ibid.
Dr. Nuzhat Parveen Khan, Child Rights and the Law Publication (2012), p.38.
Id,. p39.
Id., p.38.

Child Sexual Abuse - Are the Laws merely Paper Tiger ?

109

13 with persons of at least five years older than themselves and
encounters of children between 13 and 16 with persons at least 10
years older. The term ‘sexual encounter’ includes intercourse, analgenital contact, fondling or an encounter with an exhibitionist and
also any activity, that brings sexual gratification to the perpetrator.8
In Priya M Menon’s view, child sexual abuse is the use of a child
for sexual gratification by an older or more powerful person. The
offender is usually an adult but could also be a more powerful
child. It can include touching behavior like fondling or kissing
or non touching behavior like making suggestive comments or
encouraging a child to read, watch pornographic material. 9 As per
the Protection of Children From Sexual Offences Act, 2012 defines
that child sexual abuse includes penetrative sexual assault, sexual
assault, aggravated sexual assault, sexual harassment and use of
child for pornographic purpose.10
The analysis of these definitions makes it clear that the term
child sexual abuse has a wider coverage. It covers incest, paedophilia,
exhibitionism, molestation, rape, sexual intercourse, sexual sadism,
child pornography and child prostitution.

Categories of child sex abusers
Children may be sexually abused by different categories of persons.
These persons may be parents, close relatives, teachers, care-takers
of child-care institutions or strangers.
1.

Child sexual abuse by parents, close relatives, teachers,
friends and neighbours
Children are sexually abused by adults, who are related to
them or their families. Thus, a child may be sexually abused
by a parent11 , any other relative12 , teachers13 or the child
neighbor with whose children plays every evening14. In these
cases, the abuser is often a person whom the child loves and
trusts. So the latter is shocked and is not in a position to voice
their protest.15

8. David Finkelhor, Child Sexual Abuse: New Theory and Research (1984), p.12.
9. The New Sunday Express, December 17, 2006.
10. Justice P.S. Narayana, Commentary on The Protection of Children from Sexual Offences
Act, 2012 and Rules (2013), pp.49-54.
11. The Hindu, January 25, 2014.
12. The New Indian Express, August 23, 2004.
13. The Hindu, February 23, 2014.
14. Maharuk Adenwalla, Supra, n.1, p.11.
15. Ibid.,
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2.

Child sexual abuse by the management/staff/inmates of
child-care institutions
Children are sexually abused by the management/staff/
inmates of child-care institutions like protective homes. The
victims refrain from making complaints, so that they may not
be subject to further abuse.16

3.

Child sexual abuse by strangers
Children of poor families, children abused and neglected
by parents and children of prostitutes turn to streets. There
they are sexually abused by strangers, who include ministers,
political leaders, bureaucrats, advocates, businessmen etc17.
Some children are kidnapped and abused by sex racketeers18.
Others are sold by their own parents to brothel-keepers19.
Some parents permit their children to be abused by others,
provided they get adequate consideration gain20 . Children
who work as domestic servants, are abused by their masters21.
Children are molested and abused by the bus crew22 They are
also sexually abused and exploited by tourists 23 . As per the
‘devadasi’ system, poor girl children from lower castes are
dedicated by their parents to any deity or temple. This paves
the way for the sexual abuse of these children by the temple
staff.24

Causes of child sexual abuse
Child sexual abuse is assuming alarming proportions in our
society day by day. For curbing this menace, it becomes imperative
to analyse its causes and effects. Its causes are the following:1.

Materialistic attitude
The major cause of child sexual abuse is man’s materialistic
attitude and the consequent erosion of values in our society25. The
craze for material, wealth and enjoyment of life are the primary
concerns of the modern man. He wants to have maximum
16.
17.
18.
19.
20.
21.
22.
23.
24.

Dr.Nuzhat Parveen Khan, Supra, n.5, P.111.
Maharuk Adenwalla, Supra, n.1, p.11.
The Malayala Manorama, February 25, 2014.
The Malayala Manorama, July 5, 2013.
The Hindu, August 21, 2013.
The Indian Express, September 9, 1998.
The Malayala Manorama, February 21, 2014.
The Indian Express, September 6, 2004.
Badar Ahamed, “Protection to Children under Islamic Law”, XI Aligarh Law Journal
(1996), p.149 at 154.
25. The Indian Express, March 15, 1998.
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enjoyment at the cost of others. This tendency breeds promiscuity
and vulgarity26 . As a consequence, man has become sick, unhealthy
and immature in his relations with the opposite sex 27 .

2.

Patriarchy

Patriarchy is a social system, that is male-dominated, maleidentified and male-centered. It is found to be another cause for
child sexual abuse.28

3.

Misogyny

Misogyny implies female hating. It also leads to child sexual
abuse, because of the contempt for the female sex 29 .

4.

Media

Children do not get sex education from parents and teachers.
So they rely on media for learning about sex. This learning makes
them curious about sex and indulge in child sexual abuse with their
kith and kin 30 .

5.

Inability to find sexual gratification with adults

Some people are unable to find adequate sexual gratification
with adults. So they try to have sexual gratification with adults.
So they try to have sexual gratification by abusing children. Such
people are called sexually repressed people 31 .

6.

Poverty

Poverty is another important cause, which is fanning the
flame of child sexual abuse. It forces children to come to cities for
domestic jobs, jobs in shops/hotels/offices etc. These jobs open
the door for their sexual abuse, though they keep their home fires
burning 32 .

7.

Hypocrisy

Our society is full of hypocrites, who preach high morals and
act in just the opposite way, when nobody watches 33 .
26.
27.
28.
29.
30.
31.
32.
33.

Badar Ahamed, Supra,n.24, p.154.
The Indian Express, February 4, 1999.
Susan L. Strauss, Sexual Harassment and Bullying (2013), p.124.
Id., p.129.
Id., p.137.
The New Sunday Express, November 9, 2009.
The New Sunday Express, May 21, 2001.
The Indian Express, October 3, 1998.
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8.

Thirst for material comforts

The female children of some middle class families thirst
for material comforts and luxuries. So they practice prostitution
with the connivance of their parents to amass wealth and enjoy
themselves. This tendency facilitates child sexual abuse34 .

9.

Cruelty of parents

Many children take to streets to escape the cruelty of their
parents. But, unfortunately, there they are netted by sex rackets and
sexually abused 35 .

10.

Broken family

Unrest in the family, resulting from the parents’ broken
relations, triggers emotional disturbances in children. So, they leave
their homes for streets, where they are trapped and abused by sex
rackets 36 .

11.

Nuclear family

In a nuclear family, parents are generally employed. Some
of them are away from their children in countries for purposes of
employment. So they do not get sufficient time to love and care
for their children. As their children are deprived of the warmth of
parental love and affection, they search for love outside and find
themselves abused by sex rackets 37 .

12.

Suppression of natural feelings

Another cause for child sexual abuse is the suppression of
natural feelings, forced upon the young by the society. Like any
other physiological function of the human body, sexual release also
is a necessity. Continued sex starvation prompts man to commit
forcible copulation even with mentally retarded children 38 .

13.

Lack of respect for the opposite sex

Lack of respect for the opposite sex helps aggravate child
sexual abuse. Men and women are complementary to each other, as
both are essential for the propagation of the species. Yet, each is not
34. Usha Razadan, “Legal Measures to Combat Child Prostitution”, [1995], C.U.L.R., p.213
at 216.
35. The Indian Express, May 24, 1998.
36. The Indian Express, October 3, 1998.
37. The Indian Express, May 24, 1998.
38. The New Indian Express, October 3, 1998.
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willing to extend to the other the respect due to the other the respect
due to the other 39 .

14.

Irresponsible law- enforcing agencies

Law-enforcing agencies are found to be colluding with sex
rackets. They help the procurement and transporting of minor girls
to brothels 40 . They accept bribes from persons, accused of raping
minor girls and let them free 41 . Further, they, who ought to enforce
the law, themselves break the law by abusing children sexually 42 .

15.

Culture of Science

Parents follow a culture of silence about sex. They do not
speak to children about it. As a result of this, the children who are
sexually abused, also refrain from telling their parents about it. This
silence encourages the abuser to subject their victims to serious
sexual abuse 43 .

16.

Private tuitions

Private tuitions have become the order of the day. They throw
open the doors for the sexual abuse of innocent children 44 .

Effects of child sexual abuse
Child sexual abuse victims generally experience loss of
appetite, loss of interest in their usual activities, nightmares or
disturbed sleep, lowered self-esteem, poorer mental health, poorer
physical health and tardiness 45. These adverse effects interfere
with their right to education and the healthy development of their
personalities. Their future becomes bleak and uncertain 46 .

Legislative control of child sexual abuse
1.

The Indian Penal Code, 1860

The Indian Penal Code, 1860 has some provisions 47 , which
help curb child sexual abuse. Of particular significance are the
provisions, prescribing punishment for offences like kidnapping
39.
40.
41.
42.
43.
44.
45.
46.
47.

The New Indian Express, June 12, 1998.
The Indian Express, July 4, 1998.
The Indian Express, October 21, 1998.
The Indian Express, February 7, 1999.
Dr.Nuzhat Parveen Khan, Supra, n.5, P.37.
The Indian Express, November 14, 1998.
Susan L. Strauss, Supra, n.28, pp.95-96.
The Hindu, May 29, 2013.
Indian Penal Code,1860, Sections 361, 366-A, 366-B, 372, 373, 375, 376 & 377.
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children from lawful guardians, procuring minor girls for illicit
intercourse, selling minor children for purposes of prostitution
or illicit intercourse or for any unlawful and immoral purpose,
and buying minor children for purposes of prostitution or illicit
intercourse or for any unlawful and immoral purpose, rape and
unnatural offences.

2.

The Constitution of India

The Constitution of India prohibits traffic in human beings 48 .
The expression “traffic in human beings” is a very wide expression,
which includes the prohibition of traffic in women and children for
immoral and other purposes. The Constitution requires the state
to direct its policies towards securing that the tender age of children
is not abused and childhood and youth are protected against
exploitation and moral and material abandonment 49 .

3.

The Immoral Traffic (Prevention) Act, 1956.

The Act aims at controlling the sexual exploitation of both the
sexes for commercial purpose. It provides that where any person
is found with a child in a brothel, it shall be presumed that he has
committed the offence of detaining a person in premises, where
prostitution is carried on. Similarly, where a child found in a brothel
is, on medical examination, found to have been sexually abused, it
shall be presumed that the child has been detained for purposes
of prostitution or has been sexually exploited for commercial
purposes. The punishment for these offences consists of rigorous
imprisonment for a term, which shall not be less than seven years
but which may be for life 50 .

4.
United Nations Declaration on the Rights of the Child,
1959
This Declaration provides that the child shall be protected
against all forms of neglect, cruelty and exploitation. It calls upon
parents, individuals, voluntary organizations, local authorities and
national governments to ensure every child a happy childhood. 51

48. The Constitution of India, Article 23.
49. Id., Article 39, Clauses (e) & (f).
50. The Immoral Traffic (Prevention) Act, 1956, Sections 6(2), 6(2-A), 6 (1) (b).
51. United Nations Declaration of the Rights of the Child, 1959, Principle 9.
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National Policy for Children, 1974

The Government of India adopted the National Policy for
Children on 22nd August 1974. As per this policy, the state should
provide adequate services to children to ensure their full physical,
mental and social development. It should protect them against
neglect, cruelty and exploitation. It should also stimulate people’s
participation to help attain these objectives. 52

6.
United Nations Convention on the Rights of the Child,
1989
This
convention
casts important responsibilities on
state parties to protect children from all forms of sexual abuse.
Accordingly, each state party should take all appropriate national,
bi-lateral and multi-lateral measures to prevent the inducement
or coercion of child to engage in any unlawful sexual activity,
the exploitative use of children in prostitution or other unlawful
sexual practices and pornographic performances53 . Further, each
state party is also required to take appropriate national, bi - lateral
and multi-lateral measures to prevent the abduction or sale of or
traffic in children for any purpose or in any form.54 India ratified
this convention on December 11, 1992. So, it should ensure that the
rights of the child against sexual abuse, enshrined in the convention,
are protected.

7.
Juvenile Justice Act (Care and Protection of Children)
Act, 2000
This Act consolidates and amends the law relating to juveniles
in conflict with law and children in need of care and protection. The
term ’child in need of care and protection’ in the Act includes also
children, who are being or are likely to be grossly abused, tortured
or exploited for the purpose of sexual abuse or illegal acts 55 . Such
children may be brought before the Child Welfare Committee56
by the persons specified in the Act. After proper enquiry, the
committee may send those children, who have no family or support,
to children’s homes 57 for their care and rehabilitation 58 .
52.
53.
54.
55.
56.
57.
58.

Maharukh Adenwalla, Supra, n.1, p.65
United Nations Convention on the Rights of the Child, 1989, Article 34.
Id., Article 35.
Juvenile Justice (Care and Protection of Children) Act, 2000, Section 2(d) (VI).
Id., Section 29.
Id., Section 34.
Id., Section 33.
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8.

The National Charter for Children, 2003

This charter reaffirms the obligation of the state to protect
children against sexual abuse. The state should take legal action
against those indulging in child sexual abuse. It should set up
mechanisms for the identification, protection, counselling and
rehabilitation of the victims of such abuse. While doing so, it should
take care to respect the dignity and privacy of the child.59

9.

The National Plan of Action for Children, 2005

The National Plan of Action for Children emphasized the need
for protecting children from all forms of sexual abuse. It advocates
the need for preventing the use of children for all forms of sexual
exploitation including child pornography. It also affirms the need
for developing legal instruments for preventing child sexual abuse60.

10. The Commissions for Protection of Child Rights Act,
2005
This Act provides for the constitution of national and state
commissions to examine all factors that inhibits the engagement of
the rights of children, affected by pornography and prostitution.
After examining the factors, the commissions should recommend
appropriate remedial measures. Besides, they should undertake
and promote research in the field of child rights. Moreover, they
should disseminate awareness of the safeguards available for the
protection these rights through publications, seminars and other
means. 61

11. The Protection of Children from Sexual Offences Act,
2012
This Act provides for protection of children from offences of
sexual assault, sexual harassment and pornography by providing
for the constitution of a Special Court. The Act defines ‘child’ as
any person below the age of eighteen years.62 According to the
Act, any person who has apprehension that an offence under it
is likely to be committed or has knowledge that such an offence
has been committed, shall provide such information to the Special

59.
60.
61.
62.

National Charter for Children, 2003, Para 9.
Nation Plan of Action for Children, 2005, Section 12.
Dr. Nuzhat Parveen Khan, Supra, n.5, pp.291, 292
Protection of Children from Sexual Offences Act, 2012, Section 2 (1) (d).
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Juvenile Police Unit or the local police. Where the Special Juvenile
Police Unit or local police is satisfied that the child against whom
an offence has been committed, is in need of care and protection,
it shall make immediate arrangements to give him the same and
report the matter to the Child Welfare Committee and the Special
Court 63 .
Despite the existence of legal provisions for curbing child
sexual abuse, the latter is eating into the vitals of our society as
canker to rose. So, an empirical study was conducted to understand
the extent of child sexual abuse. The primary data with regard
to child sexual abuse were collected from a sample of thirty five
students, selected according to simple random sampling from the
Government Higher Secondary School students in Kochi. From
the analysis and interpretation of the primary data, the following
findings were arrived at :
1.		 Boys were more sexually abused than girls. Abuse was
confined to fondling of private parts. No rape was reported.
2.		 Majority of the abusers were people known to the children
and whom they loved and trusted. Strangers formed a
minority.
3.		 Child sexual abuse was found in not only nuclear but also
joint families.
4.		 The economic status of the family did not affect much the
incidence of sexual abuse among the children.
5.		 Sexually abused girls were more detrimentally affected by
the abuse than their male counterparts.
6.		 None of the respondents were aware of the legal provisions,
which can be exploited by them in the event of sexual abuse.

Conclusions and suggestions
Based upon the above findings, the following conclusions and
suggestions are given :
1.		 Children are not safe even with the people having actual
charge of them like parents or teachers. These people
intentionally assault, abandon, expose, neglect and sexually
abuse the children.
63.

Id., Section 19
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2.		 Nobody is bothered to protect the welfare of children.
Children themselves, being physically weak and mentally
underdeveloped, are not able to protect their rights.
3.		 There are a number of provisions in the Indian Penal Code
and other legislations like the Protection of Children from
Sexual Offences Act, 2012 to protect the rights of children.
But the laws are not of any use, as the children and the
society at large are not aware of them. Hence, the state
should incorporate the laws relating to child sexual abuse in
the school curriculum.
4.		 Mass media should take steps to sensitize children, parents,
teachers, and police about the need for preventing child
sexual abuse and rehabilitating its victims.
5.		People should be encouraged to report their suspicion
of child sexual abuse to the appropriate authorities. The
identity of the reporters should be kept secret so that they
may not be victims of personal enemity.
6.		 Abusive situations at home force many children to take to
streets. Such children are vulnerable to sexual abuse. Steps
should be taken by social workers to track them, and make
them get united with their parents.
7.		Committees, comprising parents, teachers, anganwadi
workers, police, social workers, representatives of local
government should be formed at village, block, district and
block levels for preventing child abuse by leading popular
agitations against sex rackets.
8.		 Social workers should conduct programmes for enhancing
the parents’ parenting skills for protecting their children
against child sexual abuse.
9.		 Most children do not mention what is happening for fear
of what the offender might do in retaliation. But when the
children do speak about it, there is a tendency on the part
of parents to disbelieve them or overlook the complaint.
Parents should mend their ways and establish a comfortable
atmosphere at home which encourages the children to
disclose instances of sexual abuse to the former.
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10. Child Line (1098), introduced by the Union Ministry of
Social Justice and Empowerment to ensure free phone
emergency outreach service for children in need of special
care and protection, should be availed of by the public for
rehabilitating sexually abused children.
11. As per the Nirbhaya Programme, recently launched by the
Kerala Government, volunteers would visit the households
in their vicinity and interact with women and children
for curbing their exploitation. The Nirbhaya volunteers
should make the parents and children aware of the ways
of escaping the net of child sexual abuse and take up the
responsibility for rehabilitating the victims of child sexual
abuse by appropriate counseling.
12. The present study made it clear that most of the abusers were
their teachers and close relatives. This reflects the erosion of
values in our society. In this context, the social workers may
take up the responsibility for recharging our society with
our traditional values so that parents, other close relatives
and teachers may not stoop to the level of indulging in child
sexual abuse.
13. The general impression in the society is that only girls are
subject to sexual abuse. But this study has proved that
boys are more sexually abused than girls. So social workers
and NGO’s should take care to protect both girls and boys
against child sexual abuse.
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Bio Piracy at Source - Check Through
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Introduction
Unlike in the 19th century when no laws existed on collection,
research, and commercialization of genetic resources, today there
are national rules, international treaties, and professional ethics
that are supposed to guide research and exploitation of biological
resources. But it appears these laws are yet to safeguard developing
and under developed countries from biopirates. Biopiracy is a major
challenge to economic development in developing countries like
India. “Bio piracy ‘refers to the use of intellectual property systems
to legitimize the exclusive ownership and control over biological
resources and biological products and processes that have been
used over centuries in non-industrialized culture”1 . In the context of
access to genetic resources, the relevance of biopiracy is particularly
significant due to concerns about companies, research institutions,
other entities, and individuals acquiring and using genetic resources
and traditional knowledge from biodiversity-rich countries without
the knowledge and permission of the rightful owners and holders.
Several cases of misappropriation, including cases for which patents
*
1.

Head- Research ALTACIT GLOBAL
Patent Act:Biopiracy Of Traditional Indian Products - An Overview By Divya Bhargava.
http://www.countercurrents.org/bhargava140709
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have been obtained in “user” countries, have been documented.2
The world's top ten agro-chemical companies own almost 75 per
cent of all seeds sold globally.3 Given the massive profits involved,
multinationals seem more than willing to ride roughshod over laws
in foreign nations - often in the developing world - that they would
rarely ignore in their own countries. The practice of extracting
biological resources from regions of the world known for their
great biological diversity, often carried out by scientists working
for corporations or educational institutions without prior consent,
is the subject of ongoing debate.

Legislative system to address biopiracy
Environmentalists and indigenous peoples view such resource
extraction as a form of exploitation of their resources . With the
signing of the United Nations Convention on Biological Diversity
at the Earth Summit in Rio de Janeiro, Brazil, in 1992, participatory
nations agreed to no longer consider biological resources the
"common heritage of mankind" but conceded the rights to distribute
such resources to the individual nations that housed them.4 Around
the same time, the terms "biopiracy" and "bioprospecting" began
to be used to describe the acquisition of these newly protected
resources. Although no entity has been prosecuted officially for
biopiracy under the Convention on Biological Diversity, many
allegations of biopiracy have been made, and a number of planned
bioprospecting projects have been abandoned after information
about them became public and protests ensued. It may be partially
because of such controversies that bioprospecting activities actually
decreased in the decades following the convention's signing, as
2.

Patents have been granted to Neem, Amla, Jar Amla, Anar, Salai, Dudhi, Gulmendhi,
Bagbherenda, Karela, Rangoon-ki-bel, Erand, Vilayetishisham, found at Chamkura
http://www.twn.my/title/tur-cn.htm
In March 2005, for instance, the European Patent Office upheld a decision to revoke
in its entirety a patent on a fungicidal product derived from seeds of the neem, a tree
indigenous to the Indian subcontinent. The challenge to the patent, which began over
ten years ago, was based on the fact the fungicidal properties of the neem tree have
been public knowledge in India for many centuries. In addition, challengers (Indian
environmentalist Vandana Shiva, Magda Aelvoet, former MEP and President of the
Greens in the European Parliament, and the International Federation of Organic
Agriculture Movements (IFOAM) claimed the case exemplified how international law
was being misused to transfer biological wealth from the South into the hands of a few
corporations, scientists, and countries of the North. . Available at http://www.ciel.org/
Publications/PIC_PerraultOliva_Apr05.pdf

3.

Biopiracy in India: The case of the aubergine Found at http://www.aljazeera.com/
indepth/opinion/2011/10/2011102994021308862.html. Last visited on 8.11.2013.

4.

Encyclopedia of Environmental Issues Biopiracy and Bioprospecting. Found at http://
salempress.com/store/samples/environmental_issues/environmental_biopiracy.htm
Last visited on 8.11.2013.
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many companies turned away from using natural resources and
instead developed synthetic processes. The introduction of the
measures in the Regulation was aimed at creating a ‘level playing
field’ that allows both sides to show compliance with the relevant
rules and thereby boost collaborative efforts.

The Convention on Biological Diversity (CBD)
Biological diversity—the variety within and among species
and ecosystems—is essential for our planet, human well-being and
to the livelihood and cultural integrity of people. Its gradual loss,
as a result of a number of factors, represents a silent emergency
that threatens to undermine efforts to eradicate poverty and
achieve sustainable development throughout the world. The 1992
Convention on Biological Diversity provides a comprehensive
framework for stopping that loss. It is a carefully balanced and
legally binding international treaty that commits its parties to the
triple objective of conserving biological diversity, using natural
resources sustainably, and fairly and equitably sharing benefits
deriving from the use of genetic resources.5
The convention recognized for the first time in international
law that the conservation of biological diversity is "a common concern
of humankind" and is an integral part of the development process.
The agreement covers all ecosystems, species, and genetic resources.
Access and Benefit-Sharing are addressed in Articles 15 (Access to
Genetic Resources), 16 (Access to and Transfer of Technology), 17
(Exchange of Information), 18 (Technical and Scientific Cooperation)
and 19 (Handling of Biotechnology and Distribution of its Benefits).
Article 15 confirms that “Recognizing the sovereign rights of States
over their natural resources, the authority to determine access to
genetic resources rests with the national governments and is subject
to national legislation” and that “Access, where granted, shall be
on mutually agreed terms” and “subject to prior informed consent
of the Contracting Party providing such resources” .The concept of
country of origin operationalizes Article 15, and is defined as follows:
“country of origin of genetic resources means the country which
possesses those genetic resources in in-situ conditions”. In 2005, the
CBD elaborated the concept as follows: “the concept of countries

5.

Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of
the Benefits Arising out of their Utilization Available at http://www.cbd.int/doc/
publications/cbd-bonn-gdls-en.pdf. last visited on 8.11.2013
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of origin, being those within which genetic resources originated or
where they have obtained their specific characteristics”6

International Treaty on Plant Genetic Resources
The International Treaty on Plant Genetic Resources (ITPGR)
adopted on 3 November 2001, entered into force on 29 June 2004.
The treaty, responds to concerns over the increasing privatization
and monopolization of plant genetic resources for food and
agriculture and the resultant negative impacts this trend may have
on agricultural biodiversity. The ITPGR, in harmony with the
Convention on Biological Diversity, provides for the special needs
of plant genetic resources for food and agriculture. In particular,
it establishes a multilateral system of facilitated access and benefit
sharing for selected plant genetic resources. Because the nature of
the plant breeding process calls for a broad range of plant genetic
resources as inputs into any one product, creating difficulties for
applying the notion of country of origin and the bilateral system of
access established in the CBD, the Contracting Parties to the ITPGR,
in the exercise of their sovereign rights over their plant genetic
resources, provide their PIC through a multilateral system that
establishes the terms and conditions that will determine access and
benefit sharing 7.
In 2002, the Bonn Guidelines on Access and Benefit-Sharing
were adopted by the Conference of the Parties. These Guidelines
had a voluntary nature. As part of the implementation of the CBD
through the Bonn Guidelines, the terms Prior Informed Consent
(PIC) and Mutually Agreed Terms (MAT) became established. They
form major elements of the later adopted Nagoya Protocol and
many national legislations on Access and Benefit-Sharing. 8

6.

(UNEP/CBD/WG-ABS/3/INF/5) Available at http://www.iisd.ca/process/biodiv_
wildlife-cbdintro.html

7.

PRIOR INFORMED CONSENT AND ACCESS TO GENETIC RESOURCES By
PERRAULT, Anne & OLIVA, Maria Julia ICTSD/CIEL/IDDRI/IUCN/QUNO Dialogue
on Disclosure Requirements: Incorporating the CBD Principles in the TRIPS Agreement
On the Road to Hong Kong WTO Public Symposium, Geneva, April 21 2005
Available at http://www.ciel.org/Publications/PIC_PerraultOliva_Apr05.pdf. Last
visited on 11.11.2013

8.

Convention on Biological Diversity. Available at http://www.wageningenur.nl/
en/Expertise-Services/Legal-research-tasks/Centre-for-Genetic-Resources-theNetherlands-1/Centre-for-Genetic-Resources-the-Netherlands-1/ABS-Focal-Point/
International-instruments-on-Access-and-BenefitSharing/Convention-on-BiologicalDiversity.htm. last visited on 8.11.2013
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In 2010, the international conference on the CBD adopted
the Nagoya protocol on access and benefit-sharing of both genetic
resources and traditional knowledge, and places a number of
obligations on contracting states, these include:
• Access to resources shall be subject to prior informed
consent;
• Issuance of a permit, or equivalent, as evidence of a decision
to grant prior informed consent;
• Each party to take effective measures to ensure compliance
and to address issues of non-compliance;
• Utilisation and commercialisation shall be shared in an
equitable way with the party providing the resources on
mutually agreed terms; and
• Establishment of a competent national authority on access
and benefit sharing. 9

Biological Diversity Act 2002
Towards fulfillment of its obligations under Article 26 of the
Convention on Biological Diversity, to which India is a Party, India
enacted The Biological Diversity Act. The Act addresses access to
genetic resources and associated traditional knowledge so as to
ensure equitable sharing of benefits arising out of the use of these
resources and knowledge to the country and the people.10
The Act provides for setting up of a three-tier structure at the
national, state and local levels, for its implementation. The National
Biodiversity Authority (NBA) located at Chennai deals with all
matters relating to requests for access by foreign individuals,
institutions or companies, and transfer of results of research to
any foreigner. While granting approvals, NBA imposes conditions
which secure equitable sharing of benefits arising out of the use
of biological resources and associated knowledge. These benefits
could include monetary gains, grant of joint ownership of IPRs,
transfer of technology, association of Indian scientists in research
and development, setting up of venture capital funds etc. Further,
NBAs approval is also required before seeking any IPR based on
9.

http://www.theguardian.com/global-development/2013/may/01/eu-biopiracyprotect-indigenous-people
10. http://www.moef.nic.in/divisions/csurv/Updation.pdf
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biological material and associated knowledge obtained from India.
The NBA also has power to oppose grant of IPRs in any other
country on biological resources or associated knowledge obtained
or derived from India.11

Prior Informed Consent
Prior Informed Consent (PIC) is an established and welldefined term in law and medicine. Hitherto, at international level,
this principle was mainly applied in the context of the export of
chemicals.12 Prior Informed Consent is now also prescribed by
the Convention on Biological Diversity 13 for the access to and
utilization of genetic resources: The competent national authority
of the providing country must be informed of the planned research
as part of the application process. The user seeking access needs to
provide all relevant information and ensure that the government or
other responsible authority obtains this information.

Evolution of the concept of PIC
PIC has developed into an essential principle in international
relations as a necessary corollary to the permanent sovereignty of
States over their natural resources. It has also become more and more
important to sustainable development as global interdependencies,
both economic and environmental, increase. Beginning in 1989 with
the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and their Disposal, multilateral environmental
agreements, for instance, consistently acknowledge PIC as a tool to
control the movement of potentially harmful materials. The right
of States to some form of prior informed consent is thus recognized
in various contexts, including the trans boundary movements of
hazardous and toxic materials, genetically engineered organisms,
and persistent organic pollutants.14

11. ibid
12. http://www.wageningenur.nl/en/show/What-does-Prior-Informed-Consent-PICmean-and-when-is-it-required.htm
13. Convention on Biological Diversity - Article 15. Access to Genetic Resources –
Recognizing the sovereign rights of States over their natural resources, the authority to
determine access to genetic resources rests with the national governments and is subject
to national legislationAccess to genetic resources shall be subject to prior informed consent of the Contracting
Party providing such resources, unless otherwise determined by that Party.
14. http://bch.cbd.int/protocol/
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PIC in the context of access to genetic resources
In the context of access to genetic resources, therefore, PIC does
not focus on preventing adverse impacts of movement of materials
into a country, as in the hazardous wastes or genetically engineered
organisms contexts. Rather, the emphasis is on preventing
exploitation and movement out of the country of potentially
beneficial materials, as well as ensuring that benefits derived from
use of the materials accrue to the provider country 15 .The informed
consent of the competent agency is a necessary prerequisite for access
to biological resources. Under national legislation16 it may also be
necessary to include stakeholders involved in various intermediate
levels in the Prior Informed Consent process, e.g. farmers’
communities in the case of seeking access to genetic resources for
food and agriculture held by farmers. In such cases obtaining PIC
from such stakeholders will form a prerequisite for obtaining PIC
from the government authorities and from local authorities if wild
crop relatives are collected. Prior Informed Consent means that
the provider is to be made fully aware of the planned utilization,
and explicitly agrees with this before any transfer of material takes
place.17
A lack of trust has emerged in countries used as sources of
genetic resources18 . Some believe that foreign researchers have
ignored sovereign rights to resources and communities’ traditional
knowledge. One manifestation is a situation where a company
has developed commercial products based on genetic resources
from third world countries and filed patents using that material.
15. http://www.ciel.org/Publications/PIC_PerraultOliva_Apr05.pd
16. Convention on Biological Diversity -Article 6. General Measures for Conservation and
Sustainable Use Each Contracting Party shall, in accordance with its particular conditions
and capabilities:
(a) Develop national strategies, plans or programmes for the conservation and sustainable
use of biological diversity or adapt for this purpose existing strategies, plans or
programmes which shall reflect, inter alia, the measures set out in this Convention
relevant to the Contracting Party concerned; and
(b) Integrate, as far as possible and as appropriate, the conservation and sustainable use
of biological diversity into relevant sectoral or cross-sectoral plans, programmes and
policies.
17. Under the Nagoya Protocol, user-country measures will include the establishment of
designated checkpoints that collect or receive relevant information on Prior Informed
Consent(Article17).http://www.wageningenur.nl/en/show/What-does-Prior-InformedConsent-PIC-mean-and-when-is-it-required.htm
18. Biodiversity is not distributed evenly or uniformly across the globe. Certain countries,
lying wholly or partly within the tropics, are characterized by high species richness and
more number of endemic species. These countries are known as Megadiverse countries.
India, along with sixteen other megadiverse countries, which are rich in biological diversity
and associated traditional knowledge, have formed a group known as the Like Minded
Megadiverse Countries (LMMC). These countries are Bolivia, Brazil, China, Colombia,
Costa Rica, Democratic Republic of Congo, Ecuador, India, Indonesia, Kenya, Madagascar,
Malaysia, Mexico, Peru, Philippines, South Africa, and Venezuela The LMMCs hold nearly
70% of all biodiversity. http://envfor.nic.in/division/convention-biological-diversity-cbd
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Multinational food giant Nestlé has been accused of bio-pirating
South Africa's genetic resources. Five recent patent applications by
Nestlé on the use of Rooibos and Honey bush had been in conflict
with both South African law and the Convention on Biological
Diversity (CBD), Swiss non-governmental organization the
Berne Declaration, and non-profit environmental organization.19"
According to the SA Biodiversity Act - which implemented the CBD
in South Africa - a company needs a permit from the government
to research with commercial intent, or patent the use of, genetic
resources occurring in South Africa 20. This is the second bio-piracy
case in South Africa in less than a year again demonstrates how
big corporations neglect their obligations to seek prior informed
consent and to share benefits when using genetic resources from
the developing countries as obliged by the CBD .21

The BT Brinjal Controversy
With its many and ancient indigenous communities and
a vast biological diversity, pirates of the biosphere have eyed
India for long. After Basmati Rice and Neem, the humble brinjal
(also known as eggplant or aubergine) had raised a storm. This
is a case of one of the world’s largest agricultural biotechnology
companies, the United States-based Monsanto - and its run in with
farmers in south India, following murky allegations of its attempts
to misappropriate nine indigenous brinjal varieties and genetically
modify them. A controversy arose due to a complaint in 2012 that
Mahyco or Maharashtra Hybrid Seeds Co. Limited along with
others had genetically modified local varieties of eggplant without
the mandatory approvals and then laid illegal proprietary claim to
the genetically modified seeds. In other words, they were accused
of biopiracy under the Biodiversity Act 2002.
This issue of biopiracy came to light with a compliant made
by Environment Support Group, a Bangalore-based NGO in 2010
when the controversy over commercial release of Bt Brinjal was
hitting headlines. Mahyco which is partly owned by Monsanto
entered into an agreement with the University of Agricultural
Sciences, Dharwad (UAS) for sub-licensing the Bt gene in local
varieties of eggplants and further breeding of these without the
mandatory approval of the NBA.
19. www.fin24.com/.../NESTLE-ACCUSED-OF-BIO-PIRATING-SA-GENETICRESOURCES-20100527
20. http://www.timeslive.co.za/business/article473765.ece/Nestle-accused-of-SA-biopiracy
21. Nestle slammed for bio pirating . Available at http://www.news24.com/SciTech/
News/Nestle-slammed-for-bio-pirating-20100527
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Investigation gained momentum when Environment Support
Group, seeing inaction by the government, filed a PIL in the
Karnataka High Court in 2012. The National Biodiversity Board
(NBA) and the Karnataka Biodiversity Board (KBB) filed a case
for criminal prosecution of 13 individuals, including some top
management officials of Mahyco or Maharashtra Hybrid Seeds
Co. Limited which is partly owned by Monsanto, for biopiracy.22
The case for criminal prosecution of the officials for biopiracy is
pending before the Karnataka High Court.
Due to opposition from state governments lack of scientific
consensus among others, the ministry decided to impose a
moratorium on the commercialization of Bt Brinjal until all concerns
expressed by the public, NGOs, scientists and the state government
were addressed adequately. Clearance of Bt Brinjal as a commercial
crop by genetic engineering approval committee(GEAC) in
October 2009 and then its ban by government of India in February
2010, has become a point of debate whether Bt Brinjal should
be commercialize or not. However the Ministry of State (I/C)
for Environment and Forests, responding to strong views raised
both for and against the introduction of the Bt Brinjal, has called
for public consultations across the country before taking a final
decision on this issue.23 Farmers groups opine that they should be
consulted when companies use indigenous crop and seed varieties
that local farming populations have cultivated and protected for
generations. This is a right, which they derive from United Nationsled global Convention on Biological Diversity recognized almost
two decades ago. Whether Bt Brinjal be allowed to pass through
commercial release, and open the legal floodgates for the release
for genetically modified foods in the pipeline24 awaiting clearance
in India will be culmination of Public Consultation and mandatory
approval.

IV. Conclusions
The principle of PIC has begun to evolve at an international
level. The primary rationale for PIC aims at minimizing risk and
avoiding unfairness and exploitation. The refinement of PIC
22. www.kractivist.org/tag/bt-brinjal/ - Cached
23. Bt Brinjal and Its Controversy in INDIA ,February 23, 2013 found at http://www.
sciencebeing.com/2013/02/bt-brinjal-and-its-controversy-in-india/
24. Already, rice and 56 other varieties of genetically modified foods such as Tomatoes,
Potatoes, Corn, Ladies finger, Papaya, Mustard, etc. by Genetic Engineering Approval
Committee found at http://www.esgindia.org/campaigns/press/say-no-bt-brinjalsay-no-release-genetic.html
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principle will occur through legislation, public policy case laws
and agreements between companies and communities or between
governments and companies. As the global demand for biological
resources continues to rise there is a pressing need for multifaceted
approach to PIC .Prior informed consent should be part of a broader
regulatory framework as it might not be efficient tool to operate
alone. In this scenario we understand that sensitizing the population
of a country to the concept of intellectual property and bio piracy
in a culturally relevant way is important. A customized multi
layered program may serve this purpose. A proper mechanism to
divulge relevant information to the public /indigenous community
before research commence should be in place . The purpose of this
sensitization is simply to foster an understanding of research which
is taking place using indigenous products and encourage products
beneficial to them at the same time condemn the products which
will cause havoc to the bio diversity of the country. The Authorities
must assist and educate local peoples in exercising rational judgment
on a genetic resources proposal so as to give a meaningful consent
The outcome of such a mechanism could provide populations
the information they need to make informed decisions, a voice in
international negotiations , help to strengthen development in these
nations by providing information on the incentives and protections
of intellectual property rights.

.
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Judicial Behaviour
Dr. Lisa P. Lukose *

1. Introduction
The contemporary world is often referred to as knowledge
economy. Knowledge is the most important resource of every
company on the basis of which it’s value is assessed. Knowledge
management has become an essential part of general management.
As far as law is concerned, the legal data is enormously increasing
day by day. New legislations are coming up, amendments in law
are frequent and repealing of redundant legislations too is often.
The amount of case-law is increasing fast. Overruling of old
precedent is very common. Another feature of the legal information
is that it is being increasingly made available in digital form. One
of the preliminary steps in every legal research is identification and
collection of data.
In this article the author is examining the significance of
jurimetrics in legal research, the methods for electronic data retrieval
and different schools of thought concerning judicial behavior.
‘Jurimetrics’ as the term stands – juri (just law) and metrics (as in
econometrics) - encompasses the study of both law and science.
Lee Loevinger in his Jurimetrics: The Next Step Forward used this
terminology in 1949.1 Lee Loevinger’s work focused on the scientific
investigation of legal problems. Jurimetrics is the empirical study of
legal phenomena with the aid of mathematical models on the basis
*
1.
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of rational man. The system deals with a lot of information and it is
an interface between computer and person.

2. Jurisprudence vis a vis jurimetrics
There is no universal or uniform definition of jurisprudence.
Jurisprudence is the study of the principles and theories on which
a legal system is founded, as opposed to study of the legal system
itself. As per its Latin root, it is jus and prudentia meaning law
and wisdom or skill. A jurisprudent is one wise or skilled in law 2
and jurisprudence is knowledge or science of law. J Stone defines
jurisprudence as lawyer’s extraversion, a lawyer’s examination of
the percept, ideas and techniques of law in the light derived from
present knowledge in disciplines other than the law. In certain
context it is treated as philosophy of law or legal theory.
Jurimetrics, on the other hand, is the study of law and science.
It is concerned with the quantitative analysis of judicial behavior,
the application of communication and information theory to legal
expression, the use of mathematical logic in law and the retrieval
of legal data by electronic and mechanical means. Data retrieval
is one of the most important functions performed by lawyers, and
jurimetrics involves the use of electronic computers for the storage
and retrieval of legal data. In legal academia jurimetrics mean a
strictly empirical approach to the law. It examines a wide range of
interrelated scientific and legal topics varying from DNA evidence to
experimental research on jury decision making. It encompasses the
influence on law of the hard sciences and social sciences, disciplines
such as engineering and communications, methodologies such
as symbolic logic and statistics, and the use of technology in law
practice, legislation, and adjudication. It is concerned with nature
and sources of law, the province and function of law, the ends of
law and the analysis of general juristic concepts. Jurisprudence is
primarily an undertaking of rationalism; Jurimetrics is an attempt
to utilize the method of science in the field of law and it investigates
the method of enquiry.3 Jurisprudence is primarily an undertaking
of rationalism where as jurimetrics is an attempt to utilize the
method of science in the field of law and it investigates the method
of enquiry.4
2.
3.
4.
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Jurimetrics research can be undertaken at two different levels,
i.e., the descriptive and the predictive. Whereas, the descriptive
analysis may be undertaken with the aid of elementary tools of
mathematics, the predictive analysis has often involved the use of
highly sophisticated significantly to the research on judicial process
in Asian countries. Large amount of data on voting behavior of judges
can be quantitatively analyzed and classified so as to reveal certain
patterns and uniformities suggesting several new hypotheses5 .It
would also provide a better understanding of judicial process in
Asian countries because of its ability to encapsulate vast amount
of information and present it in a systematic manner which is not
possible under the conventional common law tools of research in
this area6. The researcher can extract variety of information from
these reports, information which is otherwise considered to be as
of no consequence under the traditional approaches to the study
of judicial process. Information such as the parties to the litigation
before the court, the kind of subject matter litigated the nature of
the court’s response, the voting response of the individual judges
or so forth. This information when classified and presented in
tabular form is likely to reveal certain patterns and regularities. The
association between these regularities can then be projected into a
predictive fashion. Moreover, when observed consistently over a
period of time in a category of cases, these regularities are likely
to bring to the surface those elements in judicial decision making
which are highly subjective, non-rational and stubbornly value
charged 7 .

3. Jurimetrics – historical overview
The term jurimetrics originated as the use of computers in
law practice began to revolutionize the areas of legal research,
evidence analysis, and data management. It was popularized by
the American Bar Association through their quarterly Jurimetrics
Journal of Law, Science, and Technology. The phrase ‘science
of law’ indicates that science and law have been linked in men’s
history. According to Karl Pearson, “The classification of facts
and the formation of absolute judgments upon the basis of this
classification-judgments independent of the idiosyncrasies of the
individual mind-essentially sum up the aim and the method of
5.
6.
7.
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V K Gupta, “Jurimetrics: A Note on Methodology”, Decision making in the Supreme
Court of India 8 (1955).
Supra note 3 at 10.

Legal Research, Jurimetrics and Judicial Behaviour

133

modern science. The classification of facts, the recognition of their
sequence and relative significance is the function of science, and the
habit of forming a judgment upon these facts unbiased by personal
feeling is characteristic of that may be termed as the scientific frame
of mind. The scientific method of examining facts in not peculiar to
one class of phenomena and to one class of workers; it is applicable
to social, as well as to physical, problems, and we must carefully
guard ourselves against supposing that scientific frame of mind is a
peculiarity of the professional scientist.” 8 Justice Holmes states that
an ideal system of law should draw its postulates and its legislative
justification from science. There can be no doubt that it was thought
that, the techniques of physical science could solve the most basic
problem of law potentially and he has reiterated this theme more
than once by declaring that “For rational study of law the blackletter man may be the man of present but the man of the future is
the man of statistics and the master of economics”9.
Science offers us both mechanical and intellectual tools. The
applications of science to human affairs are not self executing. They
require the activity and the effort of those who would secure the
benefits or detriments of the results. Before employing the tools
of science it is important to understand them. Therefore, it was
suggested that the most promising avenue of legal progress in the
contemporary world is the path of jurimetrics i.e. the study of law and
legal problems by scientific methods and concepts, the employment
of science in law to the extent that it is usefully applicable. The branch
of mathematics that appears to be of the most immediate practical
utility in the fields of law and behavioral sciences is statistics. In
science, as in law, the most practical applications of principles are
those which enable us to make predictions. In this connection, it is
indispensable to note that the techniques of prediction are the same
as the techniques of analysis. Analysis is nothing more than the
process of prediction applied to past events, or what one may call
post-diction. Prediction, on the other hand, involves interpolation
or extrapolation from an analysis. The techniques that may be
applicable to legal prediction depend to a large degree upon the
stage of legal proceeding at which the attempt is made.10

8.
9.
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4. Scope of jurimetrics
Jurimetrics involves substantially the use of quantitative
methods in judicial research. Quantitative methods are essentially
aids to description. They help to bring out in details the regularities
in the data researcher has collected. Means, ratios and percentages
are ways of summarizing the features and relationships in data,
statistical measures based on the theory of probability go beyond the
mere quantitative data and use devices to bring out the association
between variables emerging out of data. Quantitative methods are
generally suited to the handling of large quantities of data, and
wide range of variables. The bulk of the data and complexity of
variables involved may make it extremely difficult to handle the
data manually. The jurimetrics research mainly concentrates on
three areas: electronic data storage and retrieval; behavioral analysis
of decision; and the use of symbolic logic.

5. Electronic data storage and retrieval
A good lawyer is not a person who knows what the law is but
where the law is. Searching and finding appropriate law itself is
treated as part of legal research. Data retrieval is one of the most basic,
pervasive, and important of all the functions performed by lawyers
and judges. This is also referred to as electronic legal research. When
lawyers use the term legal research they mean library searching,
whereas scientists use the term research they mean laboratory
experimentation. One of the principal aspects of data retrieval in the
law is that of finding applicable, analogous, or relevant precedential
authority in the reported cases for determination of some current
question. As applied to legal research, electronic data retrieval is the
use of computers designed and programmed to retrieve applicable,
analogous or relevant precedents for the determination of legal
problems. Generally this is done by means of a digitalized legal
vocabulary and index system keyed to a memory bank or related
group of such banks storing the data relevant to the legal problem
in question.11 Formal professional education of the lawyer consists
of training and exercise in the analysis of problems, the use of a
legal vocabulary, and the use of legal index systems in order to
perform this task. But they are seldom taught about data retrieval. It
is becoming increasingly difficult to search for and find the relevant
authority in the enlarging bulk of all reported cases.
11. G G Lorinczi,” When does the Computer Engaged in Unauthorised Practice” 379-382, 54
American Bar Association Journal (1968).
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The vast range and huge accumulations of material relevant
to the legal process seemed to demand some kind of mechanical and
mathematical approach towards information storage and retrieval.
Data retrieval is one of the most important functions performed by
lawyers and judges, and jurimetrics involves the use of electronic
computers for the storage and retrieval of legal data12. Electronic
data retrieval offers a promising avenue for cutting down the time
needed for legal research. Indeed, a large part of formal professional
education of the lawyer consists of training and exercise in the
analysis of problems, the use of legal vocabulary, and the use of
legal index system in order to perform this task.13

6. Various methods
In order to avoid problems of abstracting, indexing or precoding, the full text of all statutes within the universe selected is
recorded on tape. When material is sought from the recorded
statutes in the system, the question is formulated and then phrased
in terms that appear in the vocabulary of the statutes. In effect
the machine is instructed to find and report all the documents
containing a certain word, or preferably, certain words appearing in
specified combinations. Both the words, the combinations and the
relationships are contained in the instructions given in the machine.
The appropriate words to use in searching for statutes relating to
a subject of interest are determined either by examination of the
vocabulary list or by consulting a thesaurus of legally related terms
rather than strictly synonymous. This system of storage and retrieval
is called the Key Words in Combination approach by John Horty.14
It is possible to give the computer three forms of output commands:
list, cite, or print. The command list causes the computer to list
the document numbers of all sections meeting the criteria of the
search. The command cite causes the machine to print the section
numbers resulting from the search in the form of conventional legal
citations. The command print produces the full text of all sections
or documents resulting from the search. The full text recording
avoids the problem of conventional abstracting, which is not only a
problem of analyzing the legal significance of a document, but also
requires foresight as to all possible applications and implications of
the document.
12. Supra note 3 at 9.
13. Ibid.
14. Ibid.
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Another system particularly keyed to handling voluminous
and complex material has been developed at Western Reserve
University and has been called the semantic coded abstract
approach. As Loevinger states, in the semantic coded abstract
system, the documents to be indexed are first abstracted manually
in some details. The abstract is recorded in natural language
stating the significant index terms, role-indicators assigned by the
abstracter to show syntactical relations between the terms, and
punctuation symbols performing a largely conventional function.
This abstract is then copied on a key-punch unit and the punch card
is put through equipment which automatically retrieves semanticcode equivalents from the file for the abstract terms, role indicators,
and punctuation, and transcribes the abstract onto magnetic tape
in the semantic code. The semantic code is the heart of the WRU
system. The four-unit combinations of letters are called ‘semantic
factors’ and are constructed by using three letters to symbolize a
particular concept while varying the fourth letter, called an infix,
to indicate variations of that concept. The semantic coded abstract
system depends upon persons skilled in the relevant field to select
and record significant aspects of the subject matter for future
retrieval, and also to construct search specifications.
Points of Law Approach by Oklahoma State University for
storage and retrieval involves the analysis of each document by a
lawyer to determine the legal issues decided or covered. Each point
of law is given a code number, which, of course, represents the
particular concept involved in that point. When a field of law has
been completely analyzed, a directory is prepared, listing all points
of law in an alphabetical order and showing the code numbers
corresponding to each legal concept. In storing data, legal material
is recorded in its conventional form except that it is preceded by
the appropriate code number or numbers. To secure material in
this system, the lawyer must analyze his problem to determine the
point or points of law involved and then check against the system
directory to ensure that he has chosen a point that is included in
the system. If he finds his point of law listed, he ascertains the
corresponding code number and requests the machine to search for
all material indexed under the code number. The machine will print
out the legal citation, head-notes and complete text.
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The Association Factor Method is a system in which the
terms of a question are automatically expanded to retrieve relevant
documents that may be indexed under other terms, and the search
is so processed by computing correlation factors electronically that
the documents resulting from the search are delivered with a rank
order of "weight" indicating probable relevance to the inquiry.
The collection of documents is initially indexed by the uniterm
coordinate index system - indexing by terms drawn from the text
of the documents themselves without any topical or hierarchical
arrangement. In coordinate indexing the index terms are
independent of each other and data is retrieved by manipulation
of the index terms, usually to secure a match or intersection of two
or more terms that will designate an, intersection, or other logical
function, of the classes represented by the index terms and that
is likely to contain documents desired. This system is extremely
flexible since it develops the inter-relationships of terms at the
time of each search, rather than fixing it in advance according to
any predetermined system. This system has been successfully used
in the experimental application of legal material, including both
statutory and case material.
In Probabilistic Indexing from a collection of documents,
keywords are selected and sorted into categories on the basis
of a subjective judgment as to their meanings. The categories of
keywords are assigned names or meaningful labels or tags, which
thereafter used as index terms. The index terms are then assigned to
document giving each document the index term of every category
containing a keyword that appeared in that document. Each
document is then assigned a weight on the point scale indicating
the degree of relevance to index term to the contents of document.15

7.
Quantitative analysis of judicial behavior: Western
experience in jurimetrics
A systematic quantitative analysis of judicial behavior by
Pritchett’16 shows dramatic shift in the character and focus of
judicial research. The crucial question is “what moves Supreme
Court justices to decide cases as they do?” he dealt this question
with the aid of elementary statistical devices, undertaking
quantitative analysis of judicial voting patterns in non-unanimous
15. Id. at 20.
16. Pritchett,The Roosvelt-Court (1948).
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decisions of the United States Supreme Court between 1937-1947.
He demonstrated that judges could be aligned on policy dimensions
such as attitudes towards organized labour, freedom of speech and
religion, criminal justice, and economic regulation. He also devised
a method for measuring the extent of agreement and disagreement
between pairs of judges which enabled him to identify the existence
of group patterns, which he termed “blocs”, and to chart their
stability over a span of time.17 Pritchett study reveals shift in target
from what do judges say to what makes judges believes as they
do? His hypothesized explanations in this regard fall into four
broad categories: a) Policy orientated values, b) Perception of role;
c) Background characteristics; d) and Small group interaction.18
Judges exhibit consistent patterns of behavior in relation to each
other, in respect to the particular class of litigant before the court,
and in responding to subject matter. Having discovered how a
particular judge or court responds in certain kinds of situations
and that such responses are regularized, the researcher could
anticipate a continuation of the same behavior patterns and relate
them to decisional outcome in such a way as to make prediction
of such outcome possible.19 Other factors are judges’ political
party affiliation, previous judicial experience, parent family socioeconomic status, family tradition of judicial service, religion, and
geographical origin. Attempts have been made to correlate some
of these background characteristics to the decision making process.
United States Supreme Court and even the state Supreme Courts
lent themselves to jurimetric analysis perhaps more readily than
any other court elsewhere in the world.20

Judicial decision-making theory: Various models
Many realists endeavored to identify the real factors that
explain judges’ decisions. New approaches seek to relate what we
think we know, and what we can learn, about how persons behave
in adjudicatory roles and institutional relationships, to a general
body of theory about human decision-making behavior.21 The new
approach is very much concerned with understanding the effect
that cultural and sub cultural differences have upon adjudicatory
17. V K Gupta, “Jurimetrics: A note on Methodology”, Decision making in the Supreme
Court of India, 1955, pp.4-6.
18. Ibid.
19. Supra note. 17 at 5.
20. Supra note 6 at 6-8.
21. Glendon Schubert, “Behavioral Jurisprudence” 2 (3) Law & Society Review 409 ( 1968).
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behavior.22 This new approach defines its data on the basis of What
kind of factors influence adjudicatory decisions; focuses upon
humans who act in adjudicatory roles; and in understanding judges
as people-or better put, people as judge; and what kind of values
preferred in such decision, and how the decisions affect the behavior
of other people.
Decision making studies are studies that focus on all factors
relevant to a policy choice and not just on the formal legal relationship
of decision makers. This includes an analysis of the formal
relationship between the decision makers, the role of actors outside
the judicial organization, all rational and non rational considerations
that influenced the behaviour of all concerned with decision making
process. There are mainly two distinct models of judicial decisionmaking, viz., behavioralism and attitudinalism. Behavioralism
models emphasize the role of judges’ social background or personal
attributes on judicial decision. The behavioural approach to judiciary
seeks to explain legal phenomenon in terms of operationally
defined concepts and empirically verifiable hypothesis concerning
judges’ behavior. Judicial behaviouralism is an attempt to construct
a systematic theory about human behavior. Analyzing data about
judges and adjudicatory process of decision making by using
theories and methods from all behavioural sciences according to
their relevance to the particular enquiry.23
Attitudes influence judicial decision making. Judicial
attitudes are the personal orientations, beliefs, or views that judges
have toward the issues, litigants, and the facts in court cases. The
attitudinal model presumes that judges are rational actors who,
unless subject to constraints, will attempt to maximize their utility
by deciding cases in conformance with their personal political
views.24 Attitudinal models while acknowledging some degree of
influence by socio - economic background variable, understand the
presentation of these variables differently than behavioralists. This
model is also called the political approach and firmly believes that
law provides judges with tremendous discretion, leaving plenty of

22. Heise, Michael, “The Past, Present & Future of Empirical Legal Scholarship: Judicial
Decision Making & The New Empiricism”, Illinois Law Review 835 (2002).
23. Manas Chakrabarty, Judicial Behaviour and Decision Making of the Supreme Court of
India 71-75 (Deep and Deep Publishers, 2000).
24. Madeline Fleisher “ Judicial Decision Making Under the Microscope: Moving Beyond
Politics Versus Precedent” 6( 4) Rutgers Law Review 919-968 (2008).
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room for personal values and social factors to influence decisions.
Attitudinal model suggests that judges seek to maximize their
ideological preferences without acting strategically. Justices will
vote according to how well they can advance their preferences.25
This model sees judge as a politician in robes without asserting
that judicial choices are ‘all law.’ Law is mere window dressing
or rationalization for judicial decisions. Since law is too general
and imprecise to determine decisions, judges always have to use
enormous personal discretion to do their job. Therefore, judicial
decisions inevitably reflect judges’ attitudes, policy preferences, or
some social factor that influences their thinking. Where behavioralist
models generally presume that a judge’s background characteristics
directly influence judicial decisions, attitudinal models generally
ascribe the consequences of a judge’s background as formative
on his or her ideology. It’s a judge’s ideology – a variable not
dictated by socioeconomic background – that influences judges’
decisions. But the public expects judges to act in a legal way, so
judges package their decisions in appropriate legal wrappings to
make them acceptable or legitimate – they cite precedents, framers’
intent, legislative history, etc. Although the references do not cause
a particular decision, they support and justify it.26
Behavioral and attitudinal models’ shortcomings have led to
the development of more sophisticated and comprehensive judicial
decision making models. The new models seeking to explain judicial
decision making are legal model, public choice and institutionalism.
Legal model of judicial behavior insist on the primacy of legal
doctrine and rule application in determining judicial outcomes.
According to this model, judicial decisions are based on the facts
of the case and the rule of law. The behavior of judges is explained
by law and formal procedure. Judges are expected to discard their
own personal opinions and decide cases objectively and on the
basis of law. Judges are detached from politics and the everyday
world around them. Judges are inclined to adherence to precedent.
Precedent plays an important role in the legal model. Since judges
are trained and experienced in law, they will all use similar methods
and information to decide cases.

25. Christopher M. Holbrook, Paper titled “ Judicial Decision-Making: An Austrian
Perspective” ( Austrian Student Scholars Conference February 18-19, 2011).
26. See, J. Woodford Howard, Jr., “Judicial Biography and the Behavioral Persuasion” 65 (3)
The American Political Science Review 704-715 (Sept., 1971).

Legal Research, Jurimetrics and Judicial Behaviour

141

The public choice theory of judicial behavior was originally
advanced by law and economics and public choice scholars. Now
it has gained widespread acceptance by political scientists, legal
scholars and by courts. It has gone from an “emerging” model to a
model with broad acceptance across a range of disciplines. The basic
assumption of public choice theory is that self interest rules behavior
in public as well as private transactions. It takes a candid look
at judicial motivation and assumes that judges may be influenced
by the day-to-day pressures and temptations of their positions.27
Public choice theory suggest that empirical research into judicial
decision making needs to take into account not only the sociological
background variables, whose influence the institutional structure
of the federal judiciary may magnify, but also the legal context
and reasoning of the opinions through which judges express their
views. Public opinion occasionally has an effect on highly visible
decisions.
Institutional structure explains how judges come to incorporate
organizational constructions of law into their opinions. It provides
judges with their independence from the influence of more usual
public choice factors, also “frees them to develop whatever theories
of statutory construction and constitutional interpretation wise or
foolish, deferential or mischievous, which captures their fancy.”
According to institutionalism approach, the structure and norms of
the court as an institution affect the judges’ decisions. This model
argues that courts decisions are influenced not only by policy
preferences of particular judges, but also by the nature of the courts
as an institution, and how it in turn affects and shapes judges policy
preferences. Institutional theory employs organizational fields to
explain organizational structure and behavior organizational fields
refer to the larger environment around organizations, including
suppliers, customers, and competitors, as well as flows of influence,
communication, and innovation. Organizational fields consist of a
set of normative models and rules that influence organizational
behavior. These norms and rules evolve from state entities, from
the norms of professionals within and around organizations, and
from patterns of organizational behavior that become so prevalent
that their rationality and propriety is taken for granted rather than

27. Joanna Shepherd, “Measuring Maximizing Judges: Empirical Legal Studies, Public
Choice Theory and Judicial Behavior” 5 University of Illinois Law Review, (2011) 17531766 .
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based on any objective evidence, such as cost-effectiveness.28 A
long standing focus on how institutions are influenced by judges’
personal characteristics is giving way to increased attention to how
judges are influenced by institutional characteristics within which
they operate. It also examines the significance of internal structures
and norms on court’s decision making and considers “extrajudicial
influence” on the court.

9. Conclusion
Automated data retrieval is a good working solution for all
legal researchers. The advantage of automated data retrieval, which
is a revolutionary innovation in legal research, is of great significant
that it created a tendency to view these developments principally in
terms of convenience, speed, economy and efficiency. The computers
have only one theoretical limitation: every term and operation must
be made explicit and nothing can be presumed, assumed, implied,
or based on intuition. The computers can do anything we tell to do;
their absolute limitation is our ability to provide instructions. The
electronic data retrieval in legal research has also raised questions
as to whether it making all data available to public domain would
encourage substitution of computer analysis for the necessary
advice of a lawyer.
Jurimetrics plays significant role in legal research. While
jurimetrics is concerned only with investigating the structure and
dimensions of all experience that is relevant to the law 29 it is not
concerned with a debate as to whether the metaphorical life of
the law has been logic or experience. A systematic quantitative
analysis of judicial behavior initiated the dramatic shift in the
character and focus of judicial research.30 Many judges enjoy the
practice of judging and do not consider maximizing policy or
personal preferences than a chess player would consider his own
background or self-interest when moving his pieces. 31 Any existing
model of judicial decision making, including both the pubic
choice model, attitudinal and behavioral models, has only limited
28. Lauren B. Edelman, Berkeley Linda H. Krieger and et al., When Organizations Rule:
Judicial Deference to Institutionalized Employment Structures (2010).
29. Lee Loevinger, “Jurimetrics: The methodology of Legal Inquiry” source: Law &
Contemporary Problems, Vol28 No.1, Jurimetrics (winter, 1963), pp. 35
30. George H. Gadbois, “ Indian Judicial Behaviour”, 5 (3) Economic and Political Weekly,
(Jan., 1970).
31. Posner, “Social Norms and the Law: An Economic Approach” 365, 87 Am. Econ. Rev.
(1997).
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applicability to the study of judicial behavior. The importance of the
law cannot be dismissed from theories of judicial behavior. Political
scientists, economists, and empirically trained legal scholars have
made significant contributions to the growing body of literature
which establishes that many of the predictions of the public choice
model of judicial behavior are true. The new institutionalism model
has encouraged a return of law to the empirical study of court.
Moreover, the particular influence on judicial behavior varies
greatly among judges. Additionally, one cannot ignore the fact
that law is the dominant factor in judicial decision making since all
judges are imbued to some extent with rule of law values.

************

Child Trafficking- A Seminal
Discourse from Human Rights:
Towards Jus Novum
Prof. Dr. A. Raghunadha Reddy *

Introduction
In a civilised society, the importance of the child welfare
depends on the wellbeing and health of its children. Children need
special protection because of their tender age, physique, mental
immaturity and incapacity to look after themselves. Article 15(3) of
the Indian Constitution is empowered to make special provisions
for the protection of children. There is a growing realisation that
children must be brought up in an atmosphere of love and affection
and under tender care and attention. They are great promises of
tomorrow, the dawn of humanity and buds of social development.1
A society that is caring for child exhibits the signs of development
and maturity. Children are a human resource, invaluable but
unfortunately vulnerable. Child trafficking remained as a social
menace dehumanising the child.
Both international and national instruments stoutly denounce
in unequivocal terms on the aspect of child trafficking. To fulfill its
international commitment, the Commission for Protection of Child
Rights Act, 2005 2 was passed in India. In order to ensure protection
of the rights of children, the Government has adopted the National
Charter for Children, 20033. In view of various conventions and
*
1.
2.
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recommendations of the UN and the ILO adopted by India, it tries
to follow the standards set by such convention. Similarly under the
Indian Penal Code, trafficking of minor is forbidden4. Exploiting
of such trafficked persons, selling and buying of minors for the
purpose of prostitution is prohibited under Sections 370 A, 372,
373 respectively. Further, whoever habitually imports, exports,
removes, buys, sells, traffics or deals in slaves is cognizable, nonbailable and non-compoundable offence forbidden under section
371 of IPC.
Children’s right to education is not only a human right but it
is instrumental for realising other human rights. Education is useful
for personality development. It helps children in preparing useful
citizens of the country. Unfortunately, child labour has become a
stumbling block of road to education. In the beginning, education
for children upto 14 years of age was a directive principle of state
policy. Thereafter, it was made a fundamental right. Subsequently,
in order to realise the dream of free and compulsory education for
all, the Right of Children to Free and Compulsory Education Act,
2009 was passed. Things have not improved even afterwards due
to non-implementation of the Act in its letter and spirit. The main
idea of prohibiting child trafficking is to enable the child to receive
education.

Child Trafficking and Its manifestations – Judicial Response
The judiciary with its innovative and inspiring judgments has
been a bedrock of social justice. The concept of social justice would
remain a myth, if protection could not be afforded to children. It is
submitted that the judiciary took up cudgels against the exploitation
of children and started giving protection to children in consonance
with national and international commitments. Though child labour
and trafficking is prohibited by the Constitution5 , children are
still employed in hazardous6 industry. Tobacco manufacturing
has indeed health hazards. Manufacturing process of matches and
fireworks is hazardous giving rise to fatal accidents. Similarly,
prevalence of child labour in carpet weaving industry 7. In People’s

4.
5.
6.
7.

Section 370 , IPC as amended by the Criminal Law (Amendment) Act, 2013 deals with
trafficking of persons.
Article 24 of the Indian Constitution
M.C.Mehta v. State of T.N, AIR 1997 SC 699
Bandhu Mukthi Morcha v. UOI (1997) 10 SCC 549
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Union for Democratic Rights v. UOI 8 , the Supreme Court held that
the construction work is hazardous employment. Following the
constitutional dictates, the Supreme Court once again in Labourers,
Salal Hydro Projects v. State of J.K 9 , observed that construction
work is a hazardous employment attracting Article 24 of Indian
Constitution. The Supreme Court in Sheela Barse v. UOI 10 , has
declared that a child is national asset. A child cannot be treated as
an inanimate object. A child cannot be treated like a property.
Children of the tender age cannot be subjected to abuse and
they should be given opportunities and facilities to develop in a
healthy manner. As there was rise in crime and growing menace
of sexual abuse of child, the Supreme Court in Sakshi v. UOI 11 ,
requested the Law Commission to suggest measures. Despite law,12
protecting children from sexual abuse, they are subjected to sexual
assault, pornography and all other kind of sexual abuses. Incestuous
behaviour with the children is child abuse 13 .
It is most unfortunate that the innocent children quite often
fall to the prey of traffickers. Forced labour often has a relationship
with trafficking, although they do not have to occur together.
Many of the threats to child well-being fall under the umbrella
of child labour.14 Children working on the streets are among the
most visible of child labours. The worst form of child labour is the
use of the children in sexually related activities. In order to gain
complete control of the child, traffickers often destroy physical
and mental health of the children through persistent physical and
emotional abuse. Victims experience severe trauma on a daily basis
that devastates the healthy development of self-concept, self-worth,
biological integrity and cognitive functioning. Children who grow
up in constant environments of exploitation frequently exhibit antisocial behaviour, over-sexualised behaviour, self-harm, aggression,
distrust of adults, dissociative disorders, substance, abuse, complex
trauma and attention deficit disorders.15 Traffickers in children
may take advantage of the parent’s extreme poverty. Parents may
8.
9.
10.
11.
12.
13.
14.
15.

(1982) 3 SCC 235
(1983) 2 SCC 181
AIR 1986 Sc 1873
1999 (6) SCC 591
Protection of Children from Sexual offences Act, 2012
See M.H.Kakkad v. Naval Dubey, 1992 AIR SCW 1480
See Susan C.Mapp, Human Rights and Social Justice in a Global Perspective (2008).
Rafferty, “ The Impact of Trafficking on Children: Psychological and Social Policy
Perspectives, Child Development Perspectives” (2008)
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sell children to traffickers in order to pay off or gain income or they
may be deceived concerning the prospects of training and a better
life for their children. They may sell their children into labour, sex
trafficking or illegal adoptions.16
Right to family life is one of the prominent human rights of the
child as the child grows in its fold of intimacy and love. Adoption is
an act of uprooting a child from the atmosphere of his or her natural
family and transplanting him or her in adoptive family to facilitate
continuation of the lineage of the latter. Traditional purpose of these
artificial arrangements both in Hindu law and Roman law was to
vest a child to a child less family or person. However, the adoption
process legal or illegal, when abused can sometimes result in cases
of trafficking of babies and pregnant women from developing
countries to the west. In modern times, adoption serving as an
instrument to help the orphans, destitute and abandoned children
remains a big question mark. Among various forms that are
employed by the traffickers, to abduct children especially girl child,
and to induce them into promiscuous activities, foreign adoptions
is one of the important forms that has been chosen by the people
with vested interests in the garb of providing foster parents to
socially neglected children. Millions of Indian children were lured
through illegal means in the name of foreign adoptions, misusing
the provisions of Guardians and Wards Act, 1890. In reality, those
children are converted as beggars, goondas or into the profession of
flesh trade.
In Lakshmi Kant Pandey v. UOI 17 , the Court acting on a PIL
dealt with the malpractices indulged in by social organisations and
voluntary agencies engaged in the work of offering Indian children
in adoption to foreign parents. Justice Bhagawati laid down
principles and norms which should be followed in determining
whether a child should be allowed to be adopted by foreign parents.
The problem of inter-country adoption associated with various
types of abuses has raised serious issues about adequacy of law and
of its social justice components.18 There is more child-trafficking
in the name of inter-country adoptions. Similarly, the Supreme
16. See Art. 34 of the UN Convention on the Rights of the Child, 1989
17. AIR 1997 SC 3021
18. Lakshmi Kant Pandey v. UOI, AIR 1984 SC 469, involved allegation that Indian children
of tender age were
under the guise of adoption exposed to the long horrendous as
journey to distant foreign countries at great risk to their lives and in the course of time
becoming beggars or prostitutes.

148 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

Court in Vishal Jeet case 19 in a response to a PIL directed the State
governments and Union territories to take appropriate action to
eradicate trafficking in children which often leads to prostitution.
In Kisher v. Orissa 20 , a PIL highlighted the sale of children
in Kalahandi district of Orissa on account of extreme poverty. The
Supreme Court took measures to improve the conditions and also to
prevent the trafficking in children. The sexual exploitation of blind
girl student in a school at Berhampur, Orissa was brought to the
notice of the Supreme Court through a PIL.21 The Court also took
cognizance of the problems of the children born to prostitutes and
constituted a committee with lawyers and social activists to look
into the matters in Gaurav Jain 22 .
Circus is one of the ancient forms of indigenous entertainment
in the world, with humans having a major role to play. However, the
activities that are undertaken in these circuses deprive the artists,
especially children, of their basic fundamental rights. Most of them
are trafficked from some poverty stricken areas of Nepal as well as
from backward districts of India. Bachpan Bachao Andolan 23 an
International NGO has been able to liberate thousands of children
with the help of the judiciary and the executive as well as through
persuasion, social mobilisation and education. The petition in
Bachpan Bachao Andolan was filed in public interest under Article
32 of the Constitution in the wake of serious violations and abuse of
children who are forcefully detained in circuses, in many instances,
without any access to their families under extreme inhuman
conditions. There are also instances of sexual abuse on a daily
basis, physical abuse as well as emotional abuse. The children are
deprived of basic human needs of food, water and were trafficked
into performing in circuses. The petitioner is engaged in a social
movement for the emancipation of children in exploitative labour,
bondage and servitude. The situation of children in circuses is in no
different than animals.

19. Vishal Jeet v. UOI, (1990) 2 SCR 861
20.
21.
22.
23.

AIR1989SC 677
Praful Kumar Sinha v. State of Orissa AIR 1989 SC 1783
Gaurav Jain v. Union of India, AIR 1990 SC 292
(2011) 5 SCC 1.
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The plight of the children (child soldiers, refugee children
and the displaced children) in complex humanitarian emergency
is unimaginable. Infact, those children are trafficked in a variety of
ways. There are many national and international instruments dealing
with the rights of the child soldiers,24 displaced children 25 and
refugee children. 26 However, these instruments, declarations and
U.N. General Assembly resolutions, Secretary General, ECOSOC
and other regional organisations could not arrest the violations of
the rights of the child during humanitarian emergencies.27 If a child
whether a boy or girl is recruited as a soldier; it has a devastating
effect on his development. He has a little opportunity for education
and skill acquisition. Girls face particular threats including that of
abduction, abuse and rape.28 The decision of the Supreme Court
in Nandhini Sundar 29 would serve as a guideline to both state
and non-state actors. Similarly, displaced children are vulnerable
and face threats to life, liberty and trauma. Such impacts have long
term effects on child’s out look on life. The condition of refugee
children is worse. The UNHCR issued guidelines on the protection
of Refugee Children in 1998.
Torture of the girl child 30 is the very negation of the human
dignity and cuts at the root of the culture of human rights. It is in a
way trafficking of the girl child. Torture of girl child takes place in
so many ways i.e torture by the state, during armed conflict, within
family and within the community. Like in custodial torture31 , in the
armed conflict children are especially defenceless against further
24. Article 4(3) of the Second Additional Protocol to Geneva Convention, 1977 on ‘Protection
of Victims of Non- International Armed Conflict provides that children below fifteen
year shall neither be recruited in the armed forces or groups nor allowed to take part
in hostilities. Article 38 of the Convention on the Rights of the Child, 1989 and Article
1 of the Optional Protocol to the Convention on the Rights of the Child, 1989 on
the
involvement of Children in Armed Conflict, 2000 also forbid recruitment of children in
to the army.
25. Article 14 and 24 of Geneva Convention relative to the protection of civilian persons in
Time of War, 1949 deal with protection of displaced children.
26. Article 77 of the First Additional Protocol to Geneva Convention, 1977
27. For details, See V.Vijayakumar, “Children in Humanitarian Emergencies and the Guest
for Humanitarian
Response: A Study”, 54 JILI, (2012) 160 – 195.
28. A number of studies indicate a large number of recruitment of child soldiers either by the
State or non-state actors.
29. Nandhini Sundar v. State of Chattisgarh, (2011) 13 SCC 46, wherein the Supreme
Court said that the State of
Chattisgarh promoting activists group called “Salwa
Judum” to counter insurgency is involved in widespread violation of human rights as
unconstitutional.
30. UN Convention against torture and other Cruel Inhuman or degrading treatment or
punishment, 1987;
UDHR, 1948, ICCPR, 1966 and the UN Convention on the Rights
of the Child (CRC), 1989 stootly Publication.
31. See Munna v. State of U.P, AIR 1982 SC 806; Tukaram v. State of Maharastra
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acts of sexual violence in return for food, shelter, passage, rations
and papers 32 . A girl child faces intimate violence within the family.
Incest 33 , child sexual abuse is forbidden under protection of the
Children from Sexual Abuse Act, 2012. Honour killings 34 and female
genital surgery are the tortious acts committed within community.
Torture is dehumanising, intimidating and frightening for the
girl child. It is to extinguish the individuality and identity of the
person35. Torture of the girl child is an international phenomenon
and has been the concern of the international community. It is a
universal and a global challenge. The private sanctuary of the
family has become a violent prison and the State has failed in its
responsibility to provide relief.
Child marriage 36 is in a way amounting to child trafficking. It
impacts girl’s reproductive and sexual rights as well as health risks
associated with it like early pregnancy-related deaths. In Forum for
Fact Finding Documentation and Advocacy v. Union of India 37 ,
a public interest litigation was filed against the union of India and
various States seeking strict implementation of the Child Marriage
Restraint Act, 1929. It is described in the petition that child marriage
is merely a camouflage for servitude and sexual abuse of the girl
child violating Articles. 21 38, 23 39 and 39 40 of the Constitution. It
was argued before the Court that unnatural offences 41 forbidden
under the IPC are also implicit in the practice of child marriage.
The Prevention of Child Marriage Act, 2005, it is submitted that,
is sequel to the FFDA case. FFDA case thus demonstrates how
litigation can be used to move an issue to the fore, inspire the
legislature to take action in this direction. In 2006, the Supreme
Court in Smt. Sima v. Ashwani Kumar 42 , the marriage registration
32. Rights of the Child; “ Children in Emergency situation” – Report of the National
Consultation, Nov-21-23,
110(1994)
33. Ram Kumar v. State of M.P, 2003 Cr.L.J.NOC 18 (M.P); Siriyar v. State of MP (2008) 8
SCC 72
34. Surjit Kumar v. State of U.P, 2002, (45) SCC at 80
35. See for a critical analysis, See Usha Razdan, “Torture of the Girl Child: State Sponsored
Repression, “ 43-66, 54 JILI, (2012)
36. The UNICEF Report, 2001 has described the negative consequences that child marriage
has on girls.
37. Case filed before the Supreme Court of India in April, 2003
38. Article 21 of the Indian Constitution guarantees right to life and personal liberty.
39. Article 23 of the Indian Constitution prohibits human trafficking and other forms of
forced labour.
40. Art. 39 of the Indian Constitution directs the State to protect children against exploitation
and to provide them with opportunities and facilities to develop in a healthy manner
and in conditions of freedom and dignity.
41. Sec. 377 of the IPC deals with unnatural offences.
42. AIR 2006 SC 1158
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was made compulsory as it helps in preventing of child marriages.
The instant decision was a very positive step for the protection of
reproductive rights of young adolescents, especially in the light of
Indian Government’s declaration to Convention on Elimination of
all Discrimination Against Women (CEDAW) commitments.
It is no longer a secret that thousands of children go ‘missing’
every year and that Delhi has an extraordinary high incidence of
missing children. National Crime Records Bureau data registers
that a child goes missing every eight minutes. About 40% of these
children remain missing forever. The maximum number of children
reported missing was from areas where people from economically
weaker section reside. They ran away from home as they were
pushed to the edge of extreme poverty or violence at home. A sizable
number of those who go missing are trafficked for prostitution,
slavery and beggary. There is a connection between missing
children and organ trade 43 . The tale of the Nithari murders44 is
one of the unimaginable horrors. The number of children largely
belonged to migrant worker’s families. The remains of the children
were stashed in the drains running in front of and behind a house
in the neighbourhood where they lived.		

Concluding Remarks
From the afore said discussion, it is concluded that in spite of
national and international statutory framework to end exploitation
of children and promotion of child rights, the condition of the child
has not improved particularly the poor, economically backward
and other weaker sections of the society. Despite NGOs, voluntary
organizations and child right activists contributing to the release
and rehabilitation children from bondage, servitude and advocating
to the child rights and for their wellbeing, their situation in the
country is not improved. Due to vulnerability and poverty child
trafficking is taking place in the society in a variety of ways and
forms. Child labour is only a tip of the ice berg. Child trafficking is
a gross violation of human rights. Hence, enacting a comprehensive
legislation separately on child trafficking covering all facets and
forms is the need of the hour.

************
43. Usha Ramanathan,“Organ Trade, Missing Piece in Nithari Puzzle?”,THE HINDU dated
on October, 29, 2014 p.11
44. Moninder Singh Pandher v. State of U.P, CRIMINAL (CAPITAL) APPEAL NO. 1475
OF 2009.
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Introduction
More than 80 million people in India today are aged over 60.
An overwhelming majority of them earn their livelihood from the
unorganized sector. They have neither pension schemes nor social
security. To make matters worse, they are surrounded by children
who are surcharged with consumerist culture. They have been
toiling and moiling till now for the welfare of their children. But
these children, who have enriched themselves at their expense now
consider them as unwanted burden. However, strangely enough,
they want their parents’ savings or assets. So, they force their parents
to transfer their savings or assets to them. But, once the parents
succumb to the force of their children, the latter starts abusing the
former. The parents live in constant fear of their children, who even
go to the extent of doing away with them. Such cases of exploitation
and abuse of parents are on the increase in this twenty-first century
with withering away of the joint family system.
Protection Under Constitution of India
The preamble to the Constitution of India aims at
constituting India into a sovereign, socialist, secular, democratic,
republic and ensuring to all its citizens justice, liberty, equality and
fraternity 1. Its ultimate focus is on providing security from the
cradle to the grave as held by the Supreme Court in D.N.Nakara v.
Union of India.2 The terms ‘citizens’ in the preamble and ‘grave’ in
*
1.
2.

Assistant Manager (Legal) The South Indian Bank Ltd.
See Preamble of The Constitution of India.
(1983) 1 SCC 305,325, 326
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D.N.Nakara indicate that the justice, liberty, equality, fraternity and
security, contemplated by the preamble, should be made available
to the aged parents also.
Article 14 of the Constitution declares that the state shall not
deny to any person equality before the law or equal protection of the
laws within the territory of India3 . It insures all persons including
the aged parents against arbitrariness and unfairness.4
According to Article 21 of the Constitution, no person shall
be deprived of his life or personal liberty except according to
procedure, established by law. In Maneka Gandhi v. Union Of
India5 , the Supreme Court held that the right to life in Article 21
is not merely confined to physical existence but it includes also
the right to live with human dignity. In Francis Coralie v. Union
Territory of Delhi,6 the Supreme Court elaborated the dictum in
Maneka Gandhi case by holding that Article 21 includes the right to
live with human dignity and all that goes along with it, namely, the
bare necessities of life such as adequate nutrition, clothing, shelter,
facilities for reading, writing and empowering oneself in divine
forms, freely moving about and mixing and mingling with fellow
human beings. In Olga Tellis v. Bombay Municipal Corporation7
, the Supreme Court replenished Article 21, further by making it
include the right to livelihood also. Article 21 which is clothed with
flesh and blood in these ways, is applicable to the aged parents also
just like other persons.
In addition to the protection, provided by the fundamental
rights Articles 14 and 21, Article 41 directs the state to ensure to
its people including the aged parents with public assistance, on
account of their old age. Article 46 calls upon the state to protect the
weaker sections of the society from social injustice and all forms of
exploitation. But the state needs to abide by these directive principles
only in proportion to its economic capacity and development.
As Articles 41 and 46 come under the Directive Principles
of State Policy in Part IV of the Constitution, they cannot be
enforced by the aged parents in the court of law. On the other
3.
4.
5.
6.
7.

D.S.Nakara v. Union of India, (1983) 1 SCC 305,325, 326.
Maneka Gandhi v, Union of India, AIR 1978 SC 597; R.D.Shetty v. Airport Authority,
AIR 1979 SC 1628 & Air India v. Nergesh Meerza, AIR 1981 SC 1829.
AIR 1978 SC 597.
AIR 1981 SC 746.
AIR 1986 SC 180.

154 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

hand, the protection available to them under Articles 14 and 21 of
the Constitution can be enforced by the High Court under Article
226 and the Supreme Court under Article 32 of the Constitution.
However, while enforcing the fundamental rights under Articles 14
and 21, the courts usually replenish the same by reading Articles
41 and 46 into them.8 Thus, the aged parents can rest assured of
the protection available under not only Articles 14 and 21, but also
Articles 41 and 46. This protection extends to the right to live with
human dignity, which encompasses adequate nutrition, clothing,
shelter, facilities for reading, writing, expressing themselves and
interacting with fellow-human beings, as held by the Supreme
Court in Francis Coralie9 .

Protection Under Code of Criminal Procedure
In conformity with the Constitutional message for promoting
the welfare of the aged parents, the Criminal Procedure Code, 1973
has also incorporated sections 125-128 for maintaining them. These
sections are applicable to the parents, belonging to all religions and
have no relationship with the personal laws of the parties.10
Sections 125(1) (d) of the Criminal Procedure Code requires
any person having sufficient means to maintain his/her parents.
It is not clear whether the liability to maintain extends to adoptive
and step parents. According to the General Clauses Act, 1897,11 the
words ‘father’ and ‘mother’ include ‘adoptive father and mother
also.12 However, having regard to the object of Section 125, the term
‘mother’ cannot be stretched to include ‘stepmother’ 13
Section 125(1) contemplates the fulfillment of certain essential
conditions for granting maintenance to the parents. Firstly, the
person must have sufficient means to maintain the parents. The
‘means’ contemplated are not confined only to visible means such
as lands and other property or employment. If a person is healthy
and bodied, he/she must be held to have the means to support his/
her parents.14 Secondly, the person must have neglected or refused
8.
9.
10.
11.
12.
13.
14.

See Ranjan Dwivedi v. Union of India,AIR 1983 SC 624.
See supra, 5.
Nanak Chand v. Chanda Kishore Aggarwal 1970 SCC(Cri) 127, 129-130.
Section 3(20)
Baban v. Parvatibai, 1978 Cri LJ 1436, 1440 (Bom. H.C.)
Ramabai v. Dinesh, 1976 Mah.L.J. 565 (Bom. H.C.)
In Re Kandasamy Chetty, AIR 1926 Mad.346; Dhani Ram v. Ram Dei, AIR 1955 All.320;
Kandasami Moopan v. Angammal, AIR 1960 Mad.348; Chander Parkash v. Shila Rani,
AIR 1968 Del. 174, GL. Hassan v. Raja Bibi, 1973 Cri.L.J. 1019 (J.& K. H.C.)
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to maintain the parents. Neglect or refusal to maintain may be
by words or by conduct. It may be express or implied.15 Thirdly,
the parents claiming maintenance, must be unable to maintain
themselves.16
An application for obtaining maintenance under Section 125
must be made only to judicial magistrate of the first class. If the
magistrate is satisfied that the son/daughter is willfully neglecting
to attend the court, he may determine the case ex-parte. If he is
satisfied with the fulfillment of the essential conditions for granting
maintenance, he will consider the evidence in the presence of the
son/daughter and issue a maintenance order directing the latter
to pay monthly allowances, not exceeding five hundred rupees,
to each of the parents.17 The rate of the monthly allowance will
be fixed, only after taking into account the separate incomes of the
latter.18
If the person ordered to pay maintenance fails to do without
sufficient cause, the magistrate may issue a warrant for levying the
amount of maintenance.19 If the whole or any part of the amount of
maintenance remains unpaid even after execution of the warrant, the
magistrate may sentence the defaulter to imprisonment up to one
month 20. In order to facilitate the enforcement of the maintenance
order, a free copy of the order should be given to the claimant 21.
It has to be noted that the maintenance order may be enforced by
a magistrate in any place where the son/daughter may be.22 This
provision makes the maintenance order enforceable anywhere
in India, even in a place outside the territorial jurisdiction of the
magistrate, who passed the order of maintenance.23
The magistrate may make appropriate alteration in the rate of
the maintenance on proof of a change in the circumstances of either
the recipient or the giver. However, if it is increased, it should not
exceed the monthly rate of Rs.500/- in the whole.24
15. Bhikaji v. Maneckji, (1907) 5Cri.L.J.334, 336 (Bom. H.C.).
16. Manmohan Singh v. Mahindra Kaur, 1976 Cri. L.J. 1664 (All. H.C.)
17. M.Bulteel v. R.C.Bulteel, AIR 1938 Mad. 721; Prabhavati v. Sumatilal AIR 1954 Bom.546
(F.B.)
18. Bhagwan Dutt v. Kamala Devi, (1975) 2 SCC 386, 391.
19. Code of Criminal Procedure, 1973, Section 125(3).
20. Ibid.
21. Ibid.
22. Ibid.
23. R.V.Kelkar, Lectures on Criminal Procedure, (2011), p.348.
24. Code of Criminal Procedure, 1973, Section 127(1).
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It has to be noted that the question whether a maintenance
warrant/sentence order is to be issued, depends entirely on the
discretion of the magistrate. This is clear from the use of ‘may’ in
the Section 125. Secondly, the amount of maintenance is limited to
Rs.500/- only. This is a very trivial amount which will not, in any
way, help the parents to live with human dignity, as held by the
Supreme Court in Maneka Gandhi’s 25 case, interpreting Article 21
of the Constitution of India. Thirdly, the procedure contemplated
by the Criminal Procedure Code for granting compensation is both
time- consuming and expensive.

Protection Under Personal Laws
Traditionally, it is has been part of our culture to take care
of our aged parents. The intrusion of this cultural practice can be
found in our personal laws.

Hindu Personal Law
The Hindu Adoption and Maintenance Act, 1956 is the first
personal law statute in India, which imposes an obligation on the
children to maintain their parents. As per this Act, every Hindu
son/daughter is under obligation to maintain his/her aged and
infirm parents.26 However, this obligation arises, only if the parents
are unable to maintain themselves.27 The amount of maintenance is
determined by the court, after taking into consideration the position
and status of the parties.28

Muslim Personal Law
Under the Muslim Personal Law also, children have a duty
to maintain their parents. According to Mulla, children in easy
circumstances are bound to maintain their poor parents. But the
sons are to discharge this obligation not only in easy circumstances
but also in strained circumstances. Mulla does not expect a daughter
in strained circumstances to maintain their parents. According
to Tyabji, not only children but also grandchildren are bound to
maintain their indigent parents and grandparents. Thus, in his
view, the obligation is wider than that was pointed out by Mulla,
However, the obligation is dependent on the means of the children29.
25.
26.
27.
28.
29.

A.I.R. 1978 S.C. 597.
The Hindu Adoptions and Maintenance Act, 1956, Section 20(1)
Ibid.
www.oldagesolutions.org/publications/publications/aspx dated 26.04.2012 at 8.45pm
Ibid.
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Christian and Parsi Law
The Christians and Parsis have no personal laws, providing
for maintenance for the parents. So the parents have to depend
on the provisions of the Criminal Procedure Code for claiming
maintenance. It is important to note that the Criminal Procedure
Code is a secular law, applicable to all religions and communities 30.
Thus, both the sons and daughters of all communities are
bound to maintain their poor parents. Under the Hindu Law, the
obligation to maintain the parents does not depend on the income of
the son/daughter. It arises, of the parents who are unable to maintain
themselves. Under the Muslim Law, both sons and daughters have
a duty to maintain their parents. But, according to Mulla, the son’s
duty to maintain his parents does not depend on his means. He
unlike his sister is to maintain his poor parents, despite his strained
circumstances. Further, not only parents but also grandparents in
indigent circumstances are entitled to maintenance from their rich
children and grandchildren. Coming to the Christians and Parsis,
they have no personal laws prescribing the obligation to maintain
their parents. But they are bound by the secular obligation under the
Criminal Procedure Code, which depends on their having sufficient
means.

Protection Under the Maintenance and Welfare of Parents and
Senior Citizens Act, 2007
The Maintenance and Welfare of Parents and Senior Citizens
Act, 2007 provides for the maintenance and welfare of parents and
senior citizens in accordance with the spirit of the Constitution. This
was the first Act to incorporate provisions for the maintenance and
welfare of parents/senior citizens in response to the constitutional
mandate. The Act focuses on twin aspects:1.		 The obligation of children/relatives to maintain parents and
senior citizens and
2.		 The obligation of the state government to promote the
welfare of senior citizens by the establishment of old age
homes, making provisions for their medical care and
ensuring the protection of their lives and properties.

30. www.airwebworld.com/addons/news/index/php?news688
8.55pm.

dated

26.04.2012

at
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Maintenance of Parents and Senior Citizens
As per this Act, parents 31 and senior citizens 32 , who are
unable to maintain themselves from their earnings or properties, are
undoubtedly entitled to get maintenance from their children 33 or
relatives34 . This maintenance includes provision for food, clothing,
residence and medical attendance and treatment.35 The obligation
of the children or relatives to maintain the parents or senior citizens
extends to making the latter lead a normal life. But the Act does
not specify the criteria for determining the content of ‘normal life’.36
A relative, having sufficient means, cannot escape the liability to
maintain a senior citizen, if the former is to get the property of the
latter.37 So, the obligation of the relative to maintain a senior citizen
depends on his having sufficient means and the possibility of his
getting the property of the latter. However, the obligation of the
children to maintain their parents does not depend on their having
sufficient means and their inheriting the property of the latter.
Application for maintenance can be either by the parent senior
citizen or in case of his/her inability by any authorized person/
organization to the Maintenance Tribunal under the Act.38 The
Tribunal may take cognizance suo motu also.39 During the pendency
of the proceeding, it is open to the Tribunal to order the children/
relatives to maintain the parent/senior citizen during the interim
period.40 The Act does not compel them to do so. After receiving the
application for maintenance, the tribunal has to hold an enquiry for
determining the amount of maintenance.41 The application shall be
disposed of within ninety days from the date of service of notice of
the application to the children/relatives.42 If the children/relatives,
ordered to pay maintenance do not comply with the order without
sufficient cause, the tribunal may issue a warrant for levying the
31. ‘Parent’ means father or mother whether biological adoptive or step father or step
mother, whether or not the father or the mother is a senior citizen [Section 2(d)].
32. ‘Senior Citizen’ ,means any person being a citizen of India, who has attained the age of
sixty years or above [Section 2(l)].
33. ‘Children’ includes son, daughter, grandson and granddaughter but does not include a
minor [Section 2(a)].
34. ‘Relative’ means any legal heir of the childless senior citizen who is not a minor and is in
possession of or would inherit his property after his death [Section 2(g)].
35. Section 2(b).
36. Sections 4(2)& (3)
37. Section 4(4).
38. Section 5.
39. Ibid.
40. Section 5 (2).
41. Section 5 (3).
42. Section 5 (4). In exceptional cases, the period of ninety days may be extended for a
maximum period of thirty days- Section 5(4), Proviso.
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maintenance amount.43 If they do not respond to the warrant and
pay the maintenance amount, the tribunal may sentence them to
imprisonment for a term, extending to one month.44 It has to be
noted that the implementation of these provisions depends on
the discretion of the tribunal. This is clear from the use of ‘may’.
Further, no warrant shall be issued, unless an application is made
to the Tribunal to levy such amount within a period of three months
on which it become due.45 Thus, it means that the aged parents/
senior citizens can reap the benefit of maintenance, only they are
aware of the provisions of the Act and remain vigilant. This can be
expected only from educated aged parents/senior citizens of the
urban society. But the poor, illiterate ones living in the rural society
will be left in the lurch, because of this proviso to Section 5(8).
If the Tribunal is satisfied with the neglect/refusal of the
children/relatives to maintain a senior citizen, unable to maintain
himself, it may order such children/relatives to pay maintenance
allowance up to Rs.10,000/- per month to the latter.46 But there is no
guarantee that the tribunal will exercise this power, as the exercise
depends up on its discretion.

Adjudicatory machinery
The state government has to constitute one Maintenance
Tribunal for each sub-division. The tribunal is to be presided over
by an officer not below the rank of Sub-Divisional Officer.47 It is
not only to adjudicate the applications for maintenance but also
enquire into cases of neglect/refusal of senior citizens and issue
maintenance orders 48. For hearing appeal against the tribunal’s
order, the state government may constitute one Appellate Tribunal
for each district. This Appellate Tribunal is to be presided over by
an officer not below the rank of District Magistrate.49 It has to be
noted that whereas the state government “shall constitute” the
Maintenance Tribunal for each sub-division, it “may constitute” one
Appellate Tribunal for each district. Thus, there is no obligation on
the part of the state government to constitute the Appellate Tribunal.
Another, noteworthy point is that parties cannot be represented by
a legal practitioner before the tribunal and Appellate Tribunal.50
43.
44.
45.
46.
47.
48.
49.
50.

Section 5 (8).
Ibid.
Section 5(8), Proviso.
Section 9.
Section 7.
Section 5 and 9.
Section 15.
Section 17.
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However, if a parent so desires, he/she shall be represented by the
Maintenance Officer, appointed by the state government.51 But the
Act is silent about the desire of a senior citizen for being represented
by the Maintenance Officer.

Establishment of Old age Homes
The state government “may” establish atleast one old age home
in each district. Each home is to accommodate a minimum of one
hundred fifty indigent senior citizens.52 The term “may” indicates
that it is not mandatory for the state government to establish oldage
homes in each district. Further, these old age homes are meant for
senior citizens only. So, the benefit of old age home is not available
to parents, who are not senior citizens.

Medical care for senior citizen
Though the state government has no mandatory duty to
constitute old age homes in each district, it has a mandatory duty
for providing medical support for senior citizens. This mandatory
duty includes providing beds for all senior citizens in government
hospitals or hospitals funded by the government, separate queues
for senior citizens, facility for treatment of chronic, terminal and
degenerative diseases, research activities for chronic elderly
diseases and geriatric care in every district hospital.53 There is no
provision for medical support for parents. So, the Act by-passes the
need of parents below the age of sixty years and hence not senior
citizens for medical support.

Protection of life and liberty of senior citizen
The state government shall prescribe a comprehensive action
plan for protecting life and property of senior citizens.54 If a senior
citizen has transferred his/her property subject to the condition that
the transferee shall provide the basic amenities and physical needs to
the transferor and the transferee refuses to fulfil this condition, such
transfer shall be invalidated by the tribunal.55 But this provision
applies only to transfers made after the commencement of this Act.
Moreover, it excludes the transfers, if any, made by parents, who
are not senior citizens.
51.
52.
53.
54.
55.

Section 18.
Section 19.
Section 20.
Section 22(2).
Section 23.
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If a senior citizen has a right to receive maintenance out of an
estate, and such estate is transferred, the right to receive maintenance
may be enforced against the transferee. This is possible, only if the
transferee has notice of the right or if the transfer is gratuitous 56.
The term “may be enforced” indicates that the benefit from this
provision depends on the discretion of the tribunal. This provision
also excludes parents, who are not senior citizens.

Implementation
The state government has a mandatory duty to spread
awareness about the provisions of the Act by giving wide publicity
to it through the mass media like television, radio and the print.57
The underlying motive for doing so is to promote the welfare of
senior citizens. The provision is silent about the welfare of parents,
who are not senior citizens.
In addition to spreading awareness about the Act among the
public, the state government “may” empower the District Magistrate
to implement the Act.58 But giving this assignment to the District
Magistrate depends upon the discretion of the state government, as
is clear from the use of “may”.

Penalty
Whoever, having the care of senior citizens, abandons them,
shall be punishable with imprisonment which may extend to three
months or fine which may extend to five thousand rupees or with
both.59 This penalty is very trivial, and the culprit can escape the
clutches of this provision easily by paying this petty fine. Besides,
this provision also excludes parents, who are not senior citizens.

Conclusions and Suggestions
As per the Maintenance and Welfare of Parents and Senior
Citizens Act, 2007, parents and senior citizens, who are unable
to maintain themselves, are entitled to get maintenance from
their children or relatives. Such maintenance should enable them
to lead a ‘normal life’60 . But the Act does not specify the criteria
for determining the content of ’normal life’. The Act should be
amended specifying the criteria for normal life. The obligation of the
56.
57.
58.
59.
60.

Section 23(2).
Section 21.
Section 22.
Section 24.
See Section 4(2) & (3).
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children to maintain their parents does not depend on their having
sufficient means and their inheriting the property of the latter.
However, the obligation of the relative to maintain a senior citizen
depends on his having sufficient means and the possibility of his
getting the property of the latter.61 It is interesting to note that if the
parent/senior citizen is unable to file application for maintenance,
any authorized person/organization can do so on behalf of the
parent/senior citizen. The tribunal may also take cognizance suo
motu also.62 But there is no obligation on the tribunal to do so.
This anomaly should be rectified. There is a mandatory duty on
the tribunal to dispose of the application for maintenance within
ninety days from the date of service of notice of the application to
the children/relatives.63 This is to be appreciated. But the tribunal’s
duty to issue a warrant/sentence order to children/relatives, not
complying with the order of maintenance, is only discretionary.64
This defect should be rectified by making the duty mandatory. If
the tribunal is satisfied with the neglect/refusal of the children/
relatives to maintain a senior citizen, it may order such children/
relatives to pay maintenance allowance up to Rs.10,000/- per
month to the latter.65 But there is no guarantee that the tribunal
will exercise this power, as this exercise depends on its discretion.
The discretionary power has to be made mandatory.
Coming to the constitution of the tribunal, it is not manned
by persons having judicial qualification or experience, but by SubDivisional Officer who is to shoulder other responsibilities as well.
This defect calls for amendment. Though there is obligation on
the part of the state government to constitute the tribunal for each
sub-division, there is no such obligation on its part to constitute
the Appellate Tribunal for each district.66 Further, the parties
cannot be represented by legal practitioners before both these
tribunals.67 However, if a parent so desires, shall be represented
by the Maintenance Officer appointed by the State Government.
But the Act is not worried about such desire of a senior citizen.
This is confusing and hence needs amendment. Moving to welfare
measures, it is not mandatory for the state government to establish
old age homes in each district. Further, these old age homes are
61.
62.
63.
64.
65.
66.
67.

See Section 4(4)
See Section 5.
See Section 5(4).
See Section 5(8).
See Section 9.
See Sections 7 & 15.
See Section 17.
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meant for senior citizens only. So, the benefit of oldage home is
not available to parents, who are not senior citizens.68 This has to
be cured. Though the State Government has a mandatory duty for
providing medical support for senior citizens69 , there is no such in
respect of parents, who are not senior citizens. This lapse should be
corrected.
Invalidation of transfer of property made by senior citizens
on the ground of the refusal of the transferee to look after the former
applies only the transfers made after the commencement of this
Act. Moreover, this facility is not available to parents, who are not
senior citizens.70 This is another area, which requires amendment.
The right of a senior citizen to receive maintenance out of an estate,
which is transferred, may be enforced against the transferee, if the
latter has notice of the right or if the transfer is free, by the tribunal.71
However, such enforcement depends upon the discretion of the
tribunal. Moreover, this benefit also is not available to parents, who
are not senior citizens. This loophole needs to be rectified. It is clear
why the mandatory duty of the State Government to spread mass
awareness about the Act is motivated by the aim of promoting the
welfare of senior citizens only. The welfare of the parents, who are
not senior citizens, should also be focused, while discharging the
said duty. This gap should be filled in. Finally, the Act prescribes
petty penalties of three months imprisonment and fine up to five
thousand rupees for those caretakers, who abandon the senior
citizens under their custody. The caretakers can escape the clutches
of this provision easily, as it is not all heavy and deterrent. Still
it is ambiguous why parents who are not senior citizens, are not
brought within the purview of this provision. This requires serious
consideration on the part of the legislature.

************

68.
69.
70.
71.

See Section 19.
See Section 20.
See Section 23.
See Section 23(2).

Interplay of Technology and
Law – Gender Perspective
Dr. Reddivari Revathi *

Introduction:
Society is metamorphed from traditional to modern due to
rapid development in the field of science and technology. More
particularly, cyber space has become ubiquitous in our lives. It has a
profound impact in each and every citizen’s life. Cyber space, a virtual
place for interaction made available by networks of interconnected
computers paves way for better access into an individual’s personal
space. This has created negative implications for the society as
whole, women being the casualties in its culmination. Cyber
space has become the rostrum for gender discrimination since it
barges into the security and privacy of every female making them
very vulnerable. This makes them easy targets for myriad crimes
committed with much ease such as cyber stalking, pornography,
spoofing etc. This harm created by technology is to be regulated
by law. Albeit, innumerable legal provisions, there are still
deficiencies in its implementation. The global nature of cyber space
and resulting cyber crimes have undermined State sovereignty and
created jurisdictional issues that the States are grappling with. The
arena wherein the law is not been able to redress, we witness the
employment of technology. There are numerous technologies that
are used by women to protect their life and dignity. Technology is
also been deployed in order to collect evidence and in providing
speedier justice. This reduces the burden on the lawmakers and
*
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paves way for further innovative technology measures. Thus the
society treads upon the interplay between both the pillars of the
society.
This paper attempts to study the interplay of law and technology
in elimination of gender discrimination and protection of rights
of women in the modern day society. The paper also attempts to
research how technology aids the State in law enforcement and also
comprehend the myriad legal issues generated by the deployment
of technology. It attempts to suggest ways for filling gaps when
effective measures are not possible by their interplay and to study
ways for the development of law and technology in condensing
crimes against women.
Cyberspace is a virtual space sustained and accessed through
networks of interconnected computers in which agents are
interacting. Cyberspace is a place for interaction made available
by networks of interconnected computers. The world of internet
today has become a parallel form of life and living. The internet
is fast becoming a way of life for millions of people and also a
way of living because of growing dependence and reliance of the
mankind on these machines. Internet has enabled the use of website
communication, email and a lot of anytime, anywhere IT solutions
for the betterment of human kind. Today e-mail and websites have
become the preferred means of communication.
Organizations provide internet access to their staff. By their
very nature, they facilitate instant exchange and dissemination
of data, images and a variety of material. This includes not only
educational and informative material but also information that might
be undesirable or anti-social. Internet, though offers great benefit to
society, also present opportunities for crime using new and highly
sophisticated technology tools. Public are now capable of doing
things which were not imaginable few years ago. Impossibility
in procreation has become possible now. Infertility is no more an
impediment in the human race due to advancement in medical
technology. It has negative impact too. As a result birthing has
become a multimillion market now. Technology in the medical field
has developed in such a way even to detect genetic abnormalities
of the foetus which is in the mother’s womb. Unfortunately, this
technology is being abused that reflects an imbalance in sex ratio in
the society.
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Advantages of Technology to Women:
Technology has significant effects on improving women’s
condition in both public and private sphere. Technology as an
increasingly pervasive phenomenon can help equalize gender
disparities in economic social and political contexts. Access to all
kind of technologies, Information and Communication technology
(ICT) substantially mobilize women’s lives1. “Information and
communications media provide women within formation on their
rights, support to their domestic and economic activities, and help
them connect up with family and support networks 2. ”Cyberspace
offers new forms of communication that potentially enable women
to break through their often isolated social situation. It affords
advantages in terms of surmounting hierarchies because of its
flexibility, speed, adaptability, and resilience. It has been suggested
that Iranian women use cyberspace as a place where they can be
free in terms of clothing, thinking, and interacting3. ICT provides
the women of Iran with the tools to effectively and efficiently
participate in the wider public discourse.
Technology in general and ICT in particular create new
opportunities of social, political, and economic participation
for women. ICT can play an empowering role for women by
making various channels of communication available in order
to promote their lives. ICTs hold empowerment potential for
disempowered groups generally, and an equalization potential for
women particularly. It has been demonstrated that the process of
empowerment among rural women in Southern India have been
accelerating by using mobile phones 4 .The technological capabilities
of bridging space and time enable people to be more selective in
choosing coordinates of space and time than ever before in history5.
Information and communication technologies can provide access
to information regardless of physical closeness to the traditional
channels. Some researchers have studied the potential of cyberspace
as an alternative to real space. Most have focused on public sphere
1.
2.
3.
4.
5.

Alirezanezhad, S., & Saraie, H. (2007). Public sphere of women: women’s accessible
public spaces and its change. Social Sciences Letter, 30, 123-149
ibid
Ebrahimi, M. A. Transgression in narration: The lives of Iranian women in cyberspace
JOURNAL OF MIDDLE EAST WOMEN’ STUDIES, 4, 3, 89-118(2008)
Balasubramaniana, K., Thamizolib, P., Umara, A., & Kanwara, A.” Using mobile phones
to promote
lifelong learning among rural women in Southern India”. Distance
Education, 6, 1, 193-209. (2010) doi:10.1080/01587919.2010.502555
Camp, J., & Chien, Y. The internet as public space: Concepts, Issues, and Implication in
Public Policy. Computers and society, 13-19. (2000).
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and political issues. Men have traditionally had privileged access
to public spaces. Regarding women’s limitations in public spaces,
it is important to assess the potential of cyberspace to compensate
such disadvantages6. It is pointed out that emerging adults use
different online contacts to strengthen different aspects of their
offline connections. Also it is found that online activities have
significant consequences in youth socialization and identification
experiences. It is observed that the internet allows more forms of
communication, social networking, community organization, and
political debate and decision making gravitate to online media.
Those without access to technology will be shut out of opportunities
to practice their full citizenship. Cyberspace provides women with
a wide variety of people to consult with. Sometimes they receive
educational and occupational help from their connections.
With the assistance of cyberspace, women can increase their
social awareness. They become more sensitive about political,
social, and gender issues. Most participants share content about
different topics, particularly gender issues relating to inequality
with their connections in cyberspace. In spite of women’s passion
to have social and political participation in order to achieve their
goals, their participation and group activity is scarce in cyberspace.
Several modern scientific developments in the medical field
such as DNA, RNA tests, Sperm bank, cryo bank, IVF surrogacy
etc., have done away with the necessity of a sexual intercourse.
Maternity is fact and fraternity is presumption. The husband of
the child’s mother is presumed to be the father of the child. The
gravest problem with sec.112 of the Indian Evidence Act, 18727 is
that it presumes sexual intercourse is absolutely essential for the
conception of a child in a woman’s womb. What about the paternity
of children born out of void marriage or outside wedlock? The
question is how far section 112 is logical and relevant in the light of
scientific developments? When the evidence law was drafted, ARTs
were not contemplated 8 . It is submitted that science beats the law
laid down under section 112 of the Indian Evidence Act. Now, time
is ripe for the reform of section112 of the Evidence Act so that law
keeps pace with changing times and circumstances.
6.
7.
8.

ibid
The conclusive proof of legitimacy of a child born during the continuance of a valid
marriage is significantly analysed under section 112 of the Evidence Act.
For a critical analysis see Caesar Roy, “Presumption as to Legitimacy in Section 112 of
the Indian Evidence Act needs to be Amended”, 54 JILI(2012)
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Harmful Effects of Technology on Women
Cyber crime means any criminal activity in which a computer
or network is the source, tool or target or place of crime. The
Cambridge English Dictionary defines cyber crimes as crimes
committed with the use of computers or relating to computers,
especially through internet. Crimes involving use of information or
usage of electronic means in furtherance of crime are covered under
the scope of cyber crime. Cyber crimes committed against women
have increased manifold. It includes cyber stalking wherein it
involves use of internet to harass someone. The behaviour includes
false accusations, threats etc. Normally, majority of cyber stalkers
are men and the majority of victims are women. The harassment
of women is pernicious and has become a widespread problem 9
.Stalking generally involves harassing or threatening behaviour that
an individual engages in repeatedly, such as following a person,
appearing at a person's home or place of business, making harassing
phone calls, leaving written messages or objects, or vandalizing a
person's property.
Another often committed crime against women is cyber
pornography. The internet provides unlimited and free access to
information from all around the world. International borders seem
not to exist in this online world. Everything is just a “mouse-click”
away. While these qualities provide many benefits, the internet
also has its downside. Such limitlessness and uncontrollability
can easily be misused for proliferating illegal material. One issue
that particularly agitates public concern is the availability and
distribution of pornography through the internet. It is widely agreed
that the internet did not only expand the spread of pornography,
but also intensified the victimisation of abused women. Once
images or films are made available online, they are quickly copied
and diffused throughout the entire internet. This means an endless
continuation and ubiquitous confrontation with the abuse for the
already traumatised and stigmatised victims.
Gender based harassment in the cyber space includes some
core features wherein, 1) the victims are female 2) the harassment
is aimed at a particular women 3) the abuse invokes the targeted
individual’s gender in sexually threatening and degrading ways10.
The non profit organisation, working to Halt Online Abuse, has
9. Danielle Keats Citron, “Cyber Civil Rights”, 89b.U.L Rv.61, 69-75 (2009)
10. ibid
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compiled statistics and it has held that in 2007, 61% of people who
have reported to have been victims of sexual crimes are women
and 21% of the victims are men 11 . Forty five percent of the victims
are reported to be in the age group of eighteen to forty and 49%
reported that they did not have relation with the perpetrators 12 .
Examples of cyber harassment show that there are routine
involvement of rape and sexual threats. This reduces women to mere
sexual objects and reduces their participation in the society. Many
women go offline and they are forced to shut their opportunities
for employment. This affects the real world as well. It undermines
women’s ability to achieve their professional goals. It may impair
women’s work directly such as technological works designed to
shut feminist blogs or postings designed to discourage women
from hiring more people.
Cyber harassment harms women’s dignity and sense of equal
worth. Online harassment objectifies women reducing their self
worth. It destroys women as a group and as society as it entrenches
gender hierarchy in cyber space. Demeaning, sexual comments,
rape threats solidify men’s position as superior gender and it mutes
women’s voice from the internet.

Pre-natal sex determination and Female Foeticide
The mindset of our society is that daughters are considered
as liability and burden in the family. There is a strong belief that
sons are assets because of lineage and the perception that sons are
life-term insurance to the parents at their old age. With the advent
of modern techniques developed in the field of medicine, it became
possible to ascertain sex of the foetus being carried in the mother’s
womb through a technique called Amniocentisis. It is intended to
test amniotic fluids, blood or any tissue of a pregnant woman for
the purpose of determining any genetic disorder or chromosomal
abnormalities or any congenital anomalies and also for detecting
sex linked diseases. This development in the field of medical
technology has become a curse for the female child as the technique
determines the sex of the foetus in the womb. As a result female
foeticide, a sex selective abortion is on the rise reflecting in constant
decline in sex ratio 13 .
11. Working to Halt Online Abuse, Cyber Stalking Statistics, http://stopabuse.org
12. ibid
13. The Child Sex ratio, which is the number of girls per 1000 boys in the 0-6 years age
group has declined from 976 in 1961 to 914 in 2011 as quoted by Dr Shalini Phansalkar
Joshi(Joint Director Maharashtra Judicial Academy),
Compilation and Analysis of
Case-laws on Pre-conception and Pre-natal Diagnostics Techniques (Prohibition of Sex
Selection) Act, 1994 Supported by United Nations Population Fund.
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The practice of elimination of female foetus and its relative
decline in sex ratio is reflection of low status of women in a
patriarchal society like India. The imbalance of sex ratio severely
impacts the delicate equilibrium of nature. The consequences are
severe as it increases violence against women and denial of basic
rights to them. If this trend continues the sex-related crimes like
rape, abduction and forced polyandry will increase. It impacts
health especially reproductive health of women who are forced to
go for repeated pregnancies and selective abortions as a result of
son mania.

Interplay of Law and Technology in Combating Cyber
Harassment
In India the Information Technology Act 2000 was passed
to provide legal recognition for transactions carried out by means
of electronic communication. The Act deals with the law relating
to Digital Contracts, Digital Property, and Digital Rights. Any
violation of these laws constitutes a crime. The Act prescribes very
high punishments for such crimes. The Information Technology
(Amendment) Act, 2008(Act 10 of 2009), has further enhanced the
punishments. Life imprisonment and fine upto rupees ten lakhs
may be given for certain classes of cyber crimes.
Under section 67, for publishing of obscene information
imprisonment term has been reduced from five years to three
years (and five years for subsequent offence instead of earlier ten
years) and fine has been increased from one lakh to five lakhs
(rupees ten lakhs on subsequent conviction). Section 67A adds an
offence of publishing material containing sexually explicit conduct
punishable with imprisonment for a term that may extend to 5
years with fine upto ten lakhs. This provision was essential to curb
MMS attacks and video voyeurism. Section 67B punishes offence
of child pornography, child’s sexually explicit act or conduct with
imprisonment on first conviction for a term upto 5 years and fine
upto 10 lakhs. This is a positive change as it makes even browsing
and collecting of child pornography a punishable offence. Section
69A has been inserted in the Information Technology Act by the
amendments in 2008 and gives power to Central government or any
authorized officer to direct any agency or intermediary(for reasons
recorded in writing) to block websites in special circumstances
as applicable in Section 69. Under this Section the grounds on
which such blocking is possible are quite wide. In this respect, the

Interplay of Technology and Law - Gender Perspective

171

Information Technology (Procedure and Safeguards for Blocking
for Access of Information by Public) Rules, 2009 were passed
vide GSR 781(E) dated 27 Oct 2009 whereby websites promoting
pornography, violent sex can reasonably be blocked. The rules also
allow the blocking of websites by a court order. Further it provides
for review committee to review the decision to block websites.
The intermediary that fails to extend cooperation in this respect
is punishable offence with a term which may extend to 7 yrs and
imposition of fine. The Information Technology(Amendment)
Act, 2008 from an overall perspective has introduced remarkable
provisions and amendments that will facilitate the effective
enforcement of cyber law in India.
State of Tamil Nadu v. Suhas Katti 14 was related to posting
of obscene, defamatory and annoying message about a divorcee
woman in the yahoo message group. E-Mails were also forwarded
to the victim for information by the accused through a false e-mail
account opened by him in the name of the victim. The posting of
the message resulted in annoying phone calls to the lady in the
belief that she was soliciting. Based on a complaint made by the
victim in February 2004, the police traced the accused to Mumbai
and arrested him within the next few days. The accused was a
known family friend of the victim and was reportedly interested
in marrying her. She however married another person. This
marriage later ended in divorce and the accused started contacting
her once again. On her reluctance to marry him, the accused took
up the harassment through the Internet. On the prosecution side
12 witnesses were examined and entire documents were marked
as exhibits. The court relied upon the expert witnesses and other
evidence produced before it, including witnesses of the Cyber Cafe
owners and came to the conclusion that the crime was conclusively
proved and convicted the accused. This is considered as the first
case in the State of Tamil Nadu, in which the offender was convicted
under section 67 of Information Technology Act 2000 in India.
Though comprehensive laws are legislated it will have
no use unless and until they are implemented effectively. Since
cyber crimes are technology oriented it has become imperative
that technology is deployed to curb these crimes being committed
against women. In a first of its kind initiative in India to tackle cyber
14. Chennai Cyber Crime cell gets its first case in Record time” (Nov. 5th 2004), Naavi.
org,http://www.naavi.org,cl-editorial-04/suhas-katti-case.htm (Accessed on Jan.21
2015)
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crimes, police have taken the initiative to keep an electronic eye on
the users of the various cyber cafes spread over the city. The Kerala
State IT Mission has launched a web portal and a call centre to
tackle cyber crime 15 . The Central Bureau of Investigation (CBI) and
the Mumbai police have recommended issuance of licenses to cyber
cafe owners. Many countries, including India, have established
Computer Emergency Response Teams (CERTs) with an objective
to coordinate and respond during major security incidents/events.
These organisations identify and address existing and potential
threats and vulnerabilities in the system and coordinate with Cyber
Space Security Management has already become an important
component of National Security Management, Military related
Scientific Security Management and Intelligence Management all
over the world.
Also an exclusive techno legal National Cyber Security
Database of India (NCSDI) is maintained 16 . The NCSDI is a techno
legal database of cyber and information security professionals of
India. NCSDI is also a National Database of Information Security,
Ethical Hackers, Cyber Forensics and Techno Legal Professionals of
India.
Lawmakers in different systems are now focusing on these
new and growing problems as they attempt to put in place legal
procedures and frameworks to combat internet-related crimes.
The overall aim is to give internet users confidence by ensuring
certainty in the legal requirements on the use of the global network.
It has been recognised that law enforcement agencies need to be
aware of the global challenges inherent in the internet and the
need for international cooperation if there is to be a crackdown on
cyber crime. In recognition of the international character of these
crimes and the anonymous nature of the perpetrators, international
initiatives are under way to create a global legal framework to fight
cyber crime such as the Draft Convention on Cyber Crime 17. It
addresses issues such as search and seizure, encryption, electronic
evidence, jurisdiction, choice of law and international cooperation.

15. The Hindu Business line, Tuesday, Jul 31, 2007
16. As quoted in www.perry4law.org
17. The Draft Convention after final approval by the appropriate committee, the Convention
on Cyber Crime will
be open for signature by the Council of Europe members and
non-Member States which have participated in the drafting. This Convention requires
party States to consider computer crimes when either reviewing or proposing domestic
legislation.
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		 Crime investigations have traditionally been an area where
science has been applied in ever-increasing and more sophisticated
ways. From the examination of fingerprints, to the electron
microscope and beyond, the realm is ripe for advances which will
heighten the probability of offender recognition and successful
prosecutions.
Communication systems are lifelines of every police
member. The reliability of systems and their flexibility for multiple
applications, such as data transmissions, are opening the way to
mobile computer terminals and the ability for the patrol officer to
enter crime report, accident, offender or witness details directly on
to the mainframe computer by way of audio coupling or floppy disc
transfer.
The G-8 Heads of State 18 at their 1996 summit in Paris adopted
some recommendations to fight international crimes and computerrelated crimes were specifically addressed. To implement these
recommendations and enhance the ability of law enforcement
agencies in combating Internet-related crimes, a G-8 sub-group on
high-tech crime was formed. One of the most important efforts of
this sub-group was the hosting of an international computer crime
training conference in November 1998 for G-8 law enforcement
officials. It has also reviewed G-8 legal systems as they relate to
high-tech crimes in order to fill gaps in existing legislation. The
sub-group has established a network of high-tech points of contact
for law enforcement in each of the G-8 countries and a number
of non-G-8 countries. This network has enabled the production
of timely evidence across borders for the purpose of preventing
internet crimes and prosecuting cyber criminals. Thus technology
has been deployed juxtaposed to regulate cyber crimes committed
against women around the globe.
The alarming situation of sex-based foeticide is totally
insulting the dignity of womanhood and against the spirit of the
Constitution in which the right to equality is embedded. The rights
were being violated even before the birth of a girl child. In order to
check the misuse of this medical technique and limit its use only to
medical purpose, the Parliament enacted the Pre-natal Diagnostic

18. The G-8 comprising of industrial nations, namely the USA, the UK, Germany, France,
Italy, Canada, Japan and Russia, was formed in 1975 at an Economic Summit in France
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Techniques (Regulation and Prevention of Misuse) Act, 1994 19 . The
Act prohibits misuse of the technique and even prevents the very
advertisements of the same. It empowers the Central Government
to constitute the Central Supervisory Board20 to review the
implementation of the Act and to create public awareness against
the pre-natal sex determination for sex selective abortions. Any
practice in contravention of the Act being done is an offence 21 and
the same is punishable with imprisonment and fine or both 22 .
Judiciary also expressed concern over the issue in response
to the public interest litigation petition filed by CEHAT (Centre
for Enquiry into Health and Allied Themes) to stop pre-natal sex
determination. The Supreme Court23 directed all the states to
confiscate ultrasound equipments from clinics that are being run
without licenses and also warned that Health Secretaries of States
failing to implement its orders banning sex-determination of foetus
would be required to present before the Court in the next hearing.
The Court again has directed the Central and State Governments
to create awareness in the public that there shall not be any
discrimination based on gender 24.It was observed by the court
in connection with alarming increase of misuse of the technique
that ‘we are sitting on a virtual time bomb, which can spell social
disaster’. 25

19. The Act came into force on 1st January, 1996 and has been renamed as the Preconception and Pre-natal
Diagnostic Techniques (Prohibition of Sex Selection) Act,
1994 . Maharashtra was the first state in the
Country
to enact the Maharashtra
regulation of use of Pre Natal Diagnostic Techniques Act in 1988,
prohibiting the use
of new scientific techniques for sex determination and sex selection.
20. The Board consists of Minister and Secretary of the Ministry of Family Welfare, two
members representing
the
Ministries of Women and Child and the Law and
Justice, Director, General Health Services and 10
members from amongst eminent
gynecologists & Obstetricians, pediatricians, social scientists and representatives from
Women welfare organizations and three women Members of Parliament (see Section 7
of the Act)
21. The Act makes every offence as cognizable, non-bailable, and non-compoundable (Sec.
27) Metropolitan or
Judicial Magistrate Court shall try the offences
22. The amended Act came into effect on 14/2/2003 only after several directions were
issued by the Supreme Court and the various High Courts, that Government took
upon itself the task of effective implementation
by creating
general awareness,
sensitization and also prosecuting doctors and clinics which were found violating the
provisions of the Act
23. CEHAT v. Union of India, (2001)5 SCC 577; AIR 2001 SC 200
24. CEHAT v. Union of India, (2003) 8 SCC 398
25. The High Court of Allahabad in Criminal Misc. Writ Petition No: 5086 of 2006 (Decided
on 26/05/2006)

Interplay of Technology and Law - Gender Perspective

175

Conclusion:
From the above it is inferred that law and technology deployed
together have led to regulation of cyber crimes to a considerable
extent. Albeit, the state of art technology Cyber security in India
is at its infancy stage and is still maturing. Cyber security in India
has become an indispensable asset to protect Individuals and their
privacy especially the so called weaker sex. The same must be a
part of the National Cyber Security Policy of India and of any other
Nation. For a secure and strong cyber security of India, we have to
ensure Critical ICT Infrastructure Protection in India (CIP) as well.
There is no doubt that Critical Infrastructure Protection in India is
urgently needed. The same cannot be done till we ensure techno legal cyber security skills development in India. Managing India's
cyber security problems, issues and challenges would also require
techno - legal expertise which has to be fostered in a large scale.
A National Security Policy of India is urgently needed that must
have the Cyber Security Policy as an essential element. Thus the
interplay between law and technology has led to decrease in the
crimes committed against women and future deployment will lead
to safety for women wherein gender equality can be achieved in the
cyber space.
Assisted Reproductive Technology recognised various
mothers like surrogate mother, genetic mother, intended mother.
Motherhood is pride. Such a pious personality, ‘the mother’ is
used a tool in the lucrative birthing market. The development in
the field of medical technology in the name of amniocentesis has
devastating effects on women which reflects in the constant decline
of sex ratio. It is submitted that where there is a conflict between
private interest to carry on particular activity and the same activity
is considered by public authority as damaging the social interest,
definitely the power under the statute is enabling power and the
State can take stringent action against the perpetrators in view of
the public welfare.

************

Legal and Ethical Issues of Cadaver
Organ Transplantation Procurement
`				
Dr. N. Kayalvizhi *

		 “Living donors are the primary source of donating organ”1

1. Introduction:
The cadaver organ procurement for transplantation would
go a long way in addressing procurement issues and issues of
discentives if the human resources are tapped in a right perspective.
The existing regulatory measures are inadequate therefore there
is a need to strengthen it.
Curbing organ trafficking, giving
best treatment for cadaver transplant issues enhancing costeffectiveness is the need of the hour.
The Transplantation of Human Organs Act,1994 provides for
regulation , removal storage and transplantation of human organs
for therapeutic purposes . Though the act has recognized brain
death and has paved way for legal sanction for deceased organ
donation, it has failed to provide the required organ donation.
On the other hand , India is a destiny spot for transplant
tourism for transplantation carried out world wide. The reason is
poverty, organs are being sold to anyone who is willing to pay the
price. There is a lack of deceased organ donation. People poorly
understand the value and they are not being sensitized. There are
*

Assistant Professor of Law, Dr .Ambedkar Government Law College, Chennai

1.

Henri, Kries, The question of Organ procurement and beyond,
journals.org/content/20/7/1303.full organ last visited 22.7.2014.

www.ndf.oxford
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various factors such as myths, religious beliefs, lack of awareness
among public and also among doctors and para-medics. In a place
where demand of organ procure ment is more the organ donation
is meagre. Another major issue is that only few hospitals performs
organ transplantation, only certain hospitals carry out organ
transplantation. Government authorized committees processing
every application is cumbersome.
Cadaver transplantation on Brain death: When a person is
declared brain dead all the functions of the brain totally cease. His
heart continues to beat for a few days and the vital blood supply to
the organs is maintained. Gradually the natural response reduces.
There occurs loss of breathing, coughing and blinking . In such
situation the relatives of the patient encourage organ donation.
Once the life stops then deterioration of the other organs and tissues
becomes inevitable. And therefore immediately organ procurement
must be made for transplantation. When a person is brain dead 9
organs of his body can be donated by his family or relatives or other
persons.Much sensitization and public awareness must be brought
in this field.
Key reasons for shortage of organ donation: People are
completely ignorant about the cadaveric organ transplantation.
Once a person is dead his family beliefs that his entire body shall be
consigned to last rites on religious belief. If a the family is ready
to donate organs, religious superstitions become impediments.
In a case, Sankaran Sundar, Chief Nephrologist, at Bangalore’s
Columbia Asia Hospital,2 recalls that a family refused to donate a
kidney from a brain dead relative on a particular day because it was
new moon day, which they considered inauspicious. Preserving the
kidney till the next day would have been difficult, but the doctors
couldn’t convince the family to budge and the donation did not
take place. Failure to record ones wish to donate the organ is one of
main reason for less number of organ transplantation . Once when
a person dies his family members do not come forward for organ
donation and this is one of the reason for major shortage of the
organ donation.
Process involved in organ donation: Transplantation is the
transfer (engraftment) of human cells, tissues organs from a donor
2.

http://blogs.wsj.com/indiarealtime/2012/09/13/indias-many-obstacles-to-organdonation/ last visited 29.03.2015.
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to a recipient with the aim of restoring function(s) in the body.
Organ transplantation is often the only treatment for end state
organ failure. When parts of the human body fails , transplantation
done to cornea, ear-drum, kidney, heart, lung, liver, pancreas, skin
and bone marrow. More acutely in the case of renal disease, liver or
heart failure, kidney malfunction etc., giving life is a precious act to
a person in death bed. Transplantations are done as it is the only
treatment for end state organ failure. Thus transplantation is an
effective therapy for both fatal and non –fatal diseases.
Procedure for organ transplantation : There are Hospital
Organ Donation Registry’s in notable hospitals which coordinates
the process of cadaver organ donation, i.e., organ donation after death
and transplantation. A transplant coordinator travels to the hospital
to evaluate each potential donor and to determine the medical
suitability of each organ. The transplant coordinator obtains detailed
medical information about the patient’s current medical condition
as well as any past medical history. The transplant coordinator or
family services coordinator meets with the potential donor’s next of
kin, or other authorized party, to offer the opportunity for donation.
This conversation is carefully timed and takes place only after the
next of kin is given time to understand their loved one is brain dead.
After making the decision to donate, the next of kin will be asked
to sign a consent form documenting which organs and/or tissues
they wish to donate. The recovery of the organs is performed in the
operating room where the donor is being cared for. The transplant
coordinator oversees the arrival and departure of the surgical
recovery team. The recovery team consists of surgeons, nurses, the
transplant coordinator and an organ preservation technician. Just
prior to being removed from the donor, each organ is flushed free
of blood with a specially prepared ice-cold preservation solution
that contains electrolytes and nutrients. The organs are then placed
in sterile containers, packaged in wet ice, and transported to the
recipient’s transplant center. It is important to transport the organs
from the donor to each intended recipient as quickly as possible.
Hearts and lungs must be transplanted within approximately four
hours after being removed from the donor. Livers can be preserved
between 12 – 18 hours; a pancreas can be preserved 8 – 12 hours;
intestines can be preserved approximately 8 hours; kidneys can be
preserved 24 – 48 hours.
		 In such a scenario, it is important to be able to transport the
organs from one facility to another in a short span of time. Hence
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the need for a ‘Green Corridor’ 3 such as the one created in Chennai
traffic for transporting a donor’s heart to the hospital via a specially
created route in less than 14 minutes during rush hour. A ‘Green
Corridor’ enables healthcare facilities to transport vital organs for
transplant from one place to another even in peak traffic hours. This
requires an efficient coordination on the part of healthcare facility,
the Doctors and awareness among masses to cooperate when such
a situation arises.

Status of Organ Transplantation:
India needs more organ donors. Two lakh people need
kidney every year 4. Only two percent or three percent of the organs
demand are met. During 2006, India has carried out 3200 implants.
The statistical data of national agency is more and therefore
criticisms exists as to the credibility of the data and that these data
are not reliable,5 and estimates range from 3000 to 6000 live donor
transplant operations (commercial and non-commercial) a year.
Of the 9.5 million deaths in India every year, at least one lakh
are believed to be potential donors; however less than 200 actually
become donors. The remaining nearly 99, 800 are lost. At any given
time any major city in the country would have 8 to 10 brain deaths
in the various intensive care units of the city. The conversion of
these brain dead patients into donors would take care of the long
waitlist of end stage organ failure patients. Organ donation after
death is one simple act that does not hurt anyone. There are many
people who could use our organs after death.
The government of Tamil Nadu has got an organ transplantation
registry . The report taken during the period Feb 2008 to Feb 2015
reveals that there were total 612 donors. Tamil nadu has done 1.3
per million donation rate last year6. But the government website
does not give any statistical report about effective control of organ
vending, expressed or presumed, donation, conscription or Societal
appropriation data. Its means effective combating measure to bring
3.
4.
5.
6.

http://timesofindia.indiatimes.com/city/chennai/Chennai-traffic-police-to-creategreen-corridor-to-transport-heart/articleshow/41608115.cms last visited 29.03.2015.
http://blogs.wsj.com/indiarealtime/2012/09/13/indias-many-obstacles-to-organdonation/ last visited 29.03.2015
Sandhya Srinivasan, Has Tamil Nadu has turned on the tide of transplantation trade?
BMJ 12 April12 2013 http://www.bmj.com/content/346/bmj.f2155 last visited
23.3.2015.
http://www.dmrhs.org/tnos/donors-and-transplanted-organs-tamil-nadu-october2008-february-2015/1766 last visited 29.3.2015.
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it to zero level . The website does not state about whether consent
is given, whether family’s will taken into consideration, principle of
autonomy7 and effective elimination of illegal organ trade.
Legislative measures : Indian law permits close relatives to
donate an organ, or part of it, to a family member in need. In case if
the potential donor is not related to the person who needs the organ,
the transplant needs to be approved by a state-level committee or by a
hospital committee consisting of government officials. Other organs
used in transplants are donated from people who are brain dead
known as “deceased” organ donation, this requires the approval of
the donor’s next of kin . Before the Human Organ Transplantation
Act could come into existence no authority, actor or source existed
and therefore regulating the donation of organs,resulting in largescale trading uncontrollable. Human organs transplantation started
some years ago by a number of physicians unethically. In fact, India
became an international market centre for kidney transplants from
live donors.8
The Transplantation of the Human Organs Act was passed
in the year 1994. The Act provides for the regulation of removal,
storage and transplantation of human organs for therapeutic
purposes and for the prevention of commercial dealings in human
organs and for matters connected therewith.
Under this Act, brain death has been defined as the stage
at which all functions of the brain stem have permanently and
irreversibly ceased and are so certified. The Act provides for the
people who are competent to certify brain stem death and for
persons authorized to give permission for the removal of human
organs from the body of brain-dead patients for therapeutic
purposes. It also entails that only hospitals registered under this
Act shall conduct or associate themselves with the removal, storage
or transplantation of any human organ.
The Human Organ Transplant Act does not come in the way
of legitimate therapeutic procedures. It insists that live donation
should be made to near relatives only (husband and wife, father
and mother, son and daughter, brother and sister). The Act also
7.
8.

Spital A Erin, Conscription of Cadaveric organs for transplantation: Lets atleast talk
about it ,Kidney journal,39,2002,Pg.611-615.
World Health Organization, ‘Health Ethics in South Asia’-Six Sear Countries, Vol .I Prof.
Kusum Verma, All India Institute of Medical Sciences (AIIMS), New Delhi, (principal)
investigator) http://www.who.int/ethics/regions/en/searo_ethics.pdf?ua=1 website
last visited 22.07.2014.
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has a provision allowing that in case of dire necessity, in genuine
instances, a live donation can be made to a person other than a
relative. Cadaveric organs can be used for anybody who is in need
and not necessarily a near relative. This Act has been able to regulate
the unethical large-scale trading in human organs in the country.
Cadaver donation is done with altruistic motives and in a
generous charitable manner as a willing contribution to society, it
is necessary that cadaver donation be governed by transparency
on all fronts to ensure that the sentiments of the donor’s relatives
are adequately respected. Hence, it is considered necessary that a
certain degree of accountability is also insisted upon”.
Apart from the 1994 legislation, Transplantation of Human
Organs Act. (THOA) 1995 provide a comprehensive law for
regulating the removal and transplantation of human organs for
therapeutic purposes and for prevention of commercial dealings
therein. Some more steps need to be clarified to make it easier and
therefore the Parliament of India made new Transplantation of
Human Organ Act 2008 and the said Act was amended in 2011.
Latest on this subject is the Transplantation of Human Organ
Rule ,2014 - An analysis shows that the lacunae existed in the prior
acts seemed to have been addressed. The said rule supercede the
1994 and 1995 rules. The cadaver organ is defined9 in the act. It
also opines for the National Accretion Board for testing.10 There is
specific rule for carrying out the human cadaver transplant with the
consent of the donors11 and consent of the relatives in case of brain
death. The rule also discusses about authorization committees,12
procedures in case of near relatives as organ donors13 advisory
committees to be constituted by centre and states.14 Constitution
of the National registry15. It also mandates that the information
must be included in the national registry regarding donors and the
recipients of human organ transplant.

9.
10.
11.
12.
13.
14.
15.

Rule 2 (b)
Rule2 (e)
Ibid.,
Rule.17
Rule.18.
Rule.30
Rule.32
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A few sections of the rules are confusing and the clauses are
vague and unnecessarily lengthy. The progressive sections of the
Rules include deceased donor maintenance costs. While organ
retrieval requires registration of a hospital but ‘Tissue Retrieval’
requires no registration. This should help Eyes and skin donations.
During organ retrieval in brain death situation, post-mortem doctor
to be present in operation theatre. This should help hasten the
process of donation and avoid delays in handing over the bodies
to the relatives. Requirement of The Transplant coordinator give
hospital a license for undertaking transplantation – and helps in
counseling of families for taking consent for organ donation where
there is a brain death donor.
Authorization committees can be formed and its format has
been laid down – This will avoid delays in getting approval in
case of living donations. Intensive care doctors and anesthetists–
grant certificates of brain dead and this will ease the pressure from
Neurologists and improve certification rates and hence improve
donor pool .
Trained technicians should be able to undertake the procedure
of tissue donation . It would improve the quality of improved
donation and the technicians must be trained for retrieval of
tissues. Some sections of the said rules are ambiguous and have not
been fully discussed to look at the pros and cons in implementing
these rules.
Value of Donor Registry requires relatives to permit
be required to proceed for donation. If a donor signs and gives
consent16 to donate after death and the relatives say no, there is no
impediment to donate. This is a drawback. Moreover the rules have
stated that the organ recipient registry where organs originate from
deceased donors, priority should be given to recipients where a
living donor refuses to donate. This is absurd and will discourage
living donations including swap donations. There are also too
many forms governing in the new rules. There are two aspects that
the rules have looked at – one is to ensure that the commercial angle
to organ donation is curtailed and second is to promote after brain
death.

16. Form.7 of the Organ Transplantation Rules,2014
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National Accreditation Boards: National Accreditation Board
for Testing and Calibration Laboratories (NABL) is an autonomous
body established under the Department of Science and Technology,
Government of India with the objective to provide Government,
Regulators and Industry with a scheme of laboratory accreditation
through third-party assessment for formally recognizing the
technical competence of laboratories and the accreditation services
are provided for testing and calibration of medical laboratories
in accordance with International Organiation for Standardization
(ISO) Standards.
Authority for removal of human organs or tissues. A living
person may authorise the removal of any organ or tissue of his or her
body during his or her lifetime as per prevalent medical practices,
for therapeutic purposes in the manner and on such conditions as
specified .17
Duties of the registered medical practitioner: Medical
practitioner on Intensive Care Unit facility, in consultation with
transplant coordinator, shall ascertain the certification of brain stem
death of the person from relative or any person related by blood
or marriage. In the case of Unclaimed bodies 18 organ can also be
obtained from the lawful possession of a person provided required
form19 and other relevant documents are submitted and approved
by concerned doctor who has to inform the human organ retrieval
centre about relative or lawful possession person authorizing the
body for cadaver organ donation. Until surgery the said organ can
be stored in the said centre.
The duties of a medical practitioner is also given (a) that the
donor has been explained of all possible side effects, hazards and
complications and that the donor has given his or her authorization20.
That the physical and mental evaluation of the donor has been
certified that she is not mentally challenged.21 The other relevant
procedures are prescribed under the various other forms.The
medical practitioner who will be part of the organ transplantation
team for carrying out transplantation operation shall not be a
member of the Authorization Committee22 The transplantation shall
not be permitted if the recipient is a foreign national and donor is an
17.
18.
19.
20.
21.
22.

Sec.3
Form 8
Form No,7 OF
Form 1,2, &3
Form 4
Sec.9 sub-sec.4 (a) & (b)
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Indian national unless they are near relatives. When the proposed
donor and the recipient are not near relatives the authorization
committee ensure that there is no commercial transaction and
record the reasons, ensure the circumstances as to why the offer
being made, examine reasons as to why the donor wishes to
donate, record documentary evidence if any ,examine photographs
confirming the donor and the recipient together, should confirm
that there is no middle men or tout involved know the financial
status of the donor and the recipient and should also ensure that
donor is not a drug addict. Another aspect is swap donation also
permissible23 .
Transplant Tourism: Human beings with or without their
knowledge are made to sacrifice themselves. It’s a pure violation of
human rights when ` organ is removed illegally or trafficked.
Organ trafficking is a human rights issue.24 Organ trafficking
like other forms
of human
trafficking
covers
three
essential components of act, means and purpose being reflected
in definition as the recruitment, transport, transfer, harboring,
receipt of living or deceased person or their organ by
means of threat, force or coercion, abduction, fraud or deception
or abuse of power or of the giving receiving by a third party of
payments or benefits to achieve the transfer of control over the
potential donor for the purpose of exploitation by removal of organs
for transplantation.25
Organ trafficking entails the recruitment, transport, transfer,
harboring or receipt of persons, by means of the threat or use of
force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power, of a position of vulnerability, of the giving or
receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation
by the removal of organs, tissues or cells for transplantation.
The Human Transplantation Rules 1995 banned payment for
organ donation. But paid transplants are still being performed in
23. Sec.9 Sub- Sec 3 (a).
24. Alexandria Jared “ The Increase rates of Organ Trafficking in the Context of Globalization”
COLLST- 499: Contemporary Perspectives Philip J. Gibbon, Adjunct Professor of History
Physician Assistant Studies , available at http://www..philau.edu/schools/liberalarts/
contemp_perspectives/awards/alexandrea_jared.pdf (last visited 29.3.2015).
25. Organ Donation and Transplantation , TNS Opinion and Social Avenue Herrmann
Debroux , 40 1160 .Brussels Belgium June 2010, available at http://ec.europa.eu/public_
opinion/archives/ebs/ebs_333a_en.pdf last visited 25.3.2015.)
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several parts of the country 26,27 Patients with sufficient resources
in need of organs may travel from one country to another to
purchase a kidney mainly from a poor person. Transplant centers
encourage the sale of organs to ‘tourist’ recipients from India.28
The government of India has taken steps for regulating transplant
tourism 29 . But, imposing criminal liability becomes difficult from
donor to receipient. There is lack of necessary information. Inspite
of the legislations curbing organ trafficking becomes difficult.
In India 70 % of organ donors are below the line of poverty. In
Tamil Nadu maximum organ transplantation takes place.30
Organ trafficking when done brings little regard for the well being
of the donor during the early period following transplantation or
in the long term, especially if any complications arise. So there
must be alternative approaches to combat organ trafficking. The
buying and selling of organs in the foreign markets has become an
ethical issue for transplant clinics. There are chances were foreign
recipients who return to their home countries having undergone
organ transplantation from an unknown vendor. There are chances
where the recipient might have to face transmitted infection (such
as hepatitis or tuberculosis) or a donor-transmitted malignancy.
The source of their grafts is mainly from the poor and vulnerable.31
These vendors or commercial living donors resort to an organ sale
because they have virtually no other means to provide support for
themselves or their families. Selling kidneys may be a consideration
of ‘autonomy’ in academic debate but it is not the coercive reality of
experience when a kidney sale is a desperate alternative available
to the poor. Money can change hands between middlemen
and lack of adequate stringency since such offence was non
cognizable offering very less penalty amount of Rs 10, 000 and
of five years punishment indirectly produced greater deleterious
26. Walia V. Kidney scam: addresses of 400 donors found ‘fake’ The Tribune, Chandigarh,
23 January 2003 http://www.tribuneindia.com/2003/20030123/punjab1.htm). website
last visited 21.3.2015
27. Call to legalize live organ trade 19.5.2003 (http://news.bbc.co.uk/2/hi/health/3041363.
stm).website last visited21.3.2015.
28. Trafficking in Organs Tissues and Cells and Trafficking in Human Beings for
the purpose of Organ Removal , Joint Council of Europe/ United Nations Study ,
Director General of Human Rights and Legal Affairs, 2009 available at http://www.
coe.int/t/dghl/monitoring/trafficking/docs/news/OrganTrafficking_study.pdf last
visited 29.3.2015.
29. Rule 19& 20 of Organ transplant and tissues rules,2014
30. Corruption Transparency Index Report, Transparency International, Body Parts
Trade(Body Case) available at http://www1.american.edu/TED/body.htm last visited
25.03.2015.
31. Jayant Prakash Patel , Organ
Transplantation and Its Legal Prospects
available at http://www.legalserviceindia.com/article/l279-Organ-Transplantation.
html (last visited on 29.03.2015) .India Kidney Trade , TED Case Studies , available at
http://www1.american.edu/ted/KIDNEY.HTM Last visited 29.03.2015.
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societal impact . Though illegal, the act is prevalent . It contributes
to increase the percentage of organ transplantation carried out
through out India. The seller of a kidney is not only the donor source
of an organ but a vendor whose motivation is monetary gain. 32 The
reason to oppose organ trafficking is the global injustice of using a
vulnerable segment of a country or population as a source of organs
(vulnerable defined by social status, ethnicity, gender or age).
This definition of organ trafficking captures the various
exploitative measures used in the processes of soliciting a donor in
a commercial transplant. Exploitation is the threat or use of force or
other forms of coercion, abduction, fraud, deception, abuse of power
or position of vulnerability. The commercial transaction is a central
aspect of organ trafficking; the organ becomes a commodity and
financial considerations become the priority for the involved parties
instead of the health and well-being of the donors and recipients.
Problems faced by enforcement agencies in organ trafficking is that
there exists lack of communication between various agencies such as
mass media and these officials who check on the act. There are cases
where organ trafficking is done due to act of medical practitioners,
ambulance drivers and mortuary workers.33 Amit kumar’s case is
well evident34 of organ trafficking.
A law enforcement officer who probes further into organ
trafficking is often stopped by the medical authorities by showing
confidential clause. They must also be allowed to verify medical
records. Criminal justice agencies must collaborate with medical
authorities to strengthen knowledge and enforcement of organ
trade law. Criminal justice actions to meet the goals of prioritization
of organ trafficking with local level and legislative bodies. Multidisciplinary cross border offences must be determined . Police
training in dealing with such crime must be given.

32. United Nations Observation on Human Trafficking. UNODC and human trafficking.
Available http://www.unodc.org/unodc/en/human-trafficking/index.html. Website
last visited.22.07.2014.
33. The Vienna Forum to fight Human Trafficking , Human Trafficking
for
the Removal of Organs and Body Parts , February 2008, pg- 2-3 ,
available
at
http://www.unodc.org/documents/human-trafficking/2008/
BP011HumanTraffickingfortheRemovalofOrgans.pdf , pg 1-3(
34. (In famous case of Amit Kumar, it was found that many labourers, who went
to Gurgaon on false promises of arning 3 lakh rupees, were actually treated
as live donors in their ignorance. It was further alleged that Amit Kumar who
performed more than 500 transplants charged up to 50, 000 dollars for each operation
was later in 2008 arrested from Nepal and extradited to India).
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The purchase of a transplant organ includes access to an
organ while bypassing laws, rules, or processes of any or all
countries involved’ not all medical tourism that entails the travel
of transplant recipients or donors across national borders is organ
trafficking. Transplant tourism may be legal and appropriate. that
transplant tourists have undergone kidney transplantation from
tsunami victims in Chennai, India 35 Therefore its time we need
to provide ethical protocols for donor selection and care for the
live kidney donor 36. National registry should be established as
per the latest rule so that a system of deceased organ donation is
created. We shall take step to identify the lacunae and develop a
legal framework and national self-sufficiency in organ donation
and transplantation;
The act and rules must have transparency of transplantation
practice that is accountable to the health authorities and whose
authority is exercised. No doubt buying and selling of organs is
prohibited but we must not permit our citizens to travel to destination
countries and return for insured health care . Insurance companies
should not support illegal practices . We should follow relevant
international convention of cadaver organ transplantation and
that regulates transplant tourism. The World Health Organization
guiding principles emphasize that ‘organs, tissues and cells should
only be donated freely and without monetary reward. The sale of
organs, tissues and cells for transplantation by living persons, or by
the next of kin for deceased persons, should be banned. However,
the prohibition of sale or purchase of cells, tissue and organs does
not affect reimbursing for reasonable expenses incurred by the
donor, including loss of income, or the payment of other expenses
relating to the costs of recovering, processing, preserving and
supplying human cells, tissues or organs for transplantation.
Foreign recipients exploit the poor and vulnerable which is
acceptable, but programs must be developed alternatively that assure
donor safety and provide social benefits that address donor needs.
Increase in organ supply will certainly help, but the community
needs to look at several difficult social issues before modifying its
well reasoned and principled stand on commercial transplants. It
35. Scort Carney Report ,’Indians buy organs with impunity.’ February 8, 2007. Available
http://www.wired.com/medtech/health/news/2007/02/72675 website last visited
23.07.2014.
36. A report of the Amsterdam forum on the care of the live kidney donor: Data and medical
guidelines. Transplantation 2005; 79(6 Suppl): S53–S66.
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could be argued that these could be allowed in countries where the
social system is mature enough to handle the problems that will be
encountered. Therefore there is the fluctuation in the numbers of
these transplants in different cities over time. India is a large country
with several administrative units or states. As the law-enforcement
authorities in one state become aware of this activity and take steps
to curb it, the numbers increase in another geographic area where
the authorities are not yet sensitized to this practice. 37
Ethical approaches to cadaver organ transplantation: There
exists four main methods . They are donation, abandonment , sale
of human body parts belonging to some one, and lastly, societal
appropriation or conscription. It depends on societal decision
making. This could be held to be a rare concept and certainly
controversial. It is possible utilization has probably underestimated.
It can also be rejected in principle. Family is taken into consideration.
The primary purpose is to get the consent of the donor . Its his own
autonomy to decide whether to be a donor or not. The secondary
purpose is that to respect the belief of the deceased, when he is alive
or when he is observing the burial practices. This kind of consent
would yield before the significant value of the therapy for those
suffering from serious illness. Thus the genuine possibility of being
significant benefit to others overrides any secondary purposes that
consent and permit. 38
The more recent live liver donation program has also been
influenced by kidney donation and unrelated living donations
have been reported in the media including two deaths Although
kidney donation is a relatively safe surgery, the rising incidence
of diabetes and hypertension in India makes the young donors
potentially risk their health in the long-term. In some of the studies,
it has been noted that when the motive of donation has been purely
commercial, donors in the post-operative period have been more
prone to ill-health.
Whereas when the donation was purely altruistic, there was
the feel-good factor and the psychological recovery was much better.
In an interesting field study on Economic and Health Consequences
of Selling a Kidney in India, it was found that 96% of participants
37. Vivekanand Jha,’ Paid transplants in India : A grim reality .’Oxford Journal, NDT Vol.19
issue 3 Pp. 541-543. http://ndt.oxfordjournals.org/content/19/3/541.long website last
visited.24.07.2014.
38. Jonsen,’Transplantation of featal tissue. .An ethical viewpoint, clin res, 1998,B.6Pg 215219.
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(over 300) sold their kidneys to pay off debts. The average amount
only was received. Most of the money received was spent on debts,
food, and clothing. The average family income declined by onethird after removal of the kidney and the number of participants
living below the poverty line increased. A total of three-fourths of
the participants were still in debt at the time of the survey. About
86% of participants reported deterioration in their health status
after surgery. A total of 79% would not recommend others sell a
kidney.
Looking into the paid donors in India, selling a kidney does
not lead to a long-term economic benefit and may be associated
with a decline in health . The potential donors need to be protected
from being exploited. At the most they must be educated about the
likely outcomes of selling a kidney”.39
Most of the donors were women who were deeply in debt
and most of the money was squandered by their husbands in
gambling and debts and the promise of a better future was never
realized. Poor people sold their kidneys to get out of debt or to
support their families; yet most of these families were back in debt
very shortly minus their kidneys. The structure of debt appeared to
rest on kidney selling since lenders would advance money knowing
the organs were collateral. There was no follow-up care after the
operation nor were there efforts to prevent infection in the donor”.40
Main reasons: Strong and persistent race, class, and gender
inequalities and injustices exist in the acquisition, harvesting,
and distribution of organs. Laws are violated. The collapse of
cultural and religious sanctions against body dismemberment and
commercial use exist in the face of the enormous market pressures
in the transplant industry. Human rights violations of cadavers in
public morgues exist, with organs and tissues removed without
any consent for international sale. The spread and persistence
of narratives of terror concerning the theft and disappearance of
bodies and body parts exists.

39. Goyal M, Mehta RL, Schneiderman LJ, Sehgal AR. Economic and Health Consequences
of selling a Kidney in India. JAMA. 2002;288:1589–93.
40. Cohen LR. Where It Hurts: Indian Material for an Ethics of Organ Transplantation.
Daedalus. 1999;128:135–65.
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These values are degraded when a poor person feels
compelled to risk death for the sole purpose of obtaining monetary
payment for a body part. Physicians, whose primary responsibility
is to provide care, should not support this practice. Furthermore,
our society places limits on individual autonomy when it comes
to protection from harm. We do not endorse as public policy the
sale of the human body through prostitution of any sort, despite the
purported benefits of such a sale for both the buyer and the seller.”
A group of physicians and policy makers in India have wanted
to look at the possibility of making kidney sale a legal transaction
by setting up some mechanism to protect them from middle men or
brokers as it is being done in other countries. These policy-makers
should remember that the value of using short-term financial gains
for donors to increase the supply of organs for transplantation is not
a cure for poverty. As long as there are people who can be exploited
for money in society, certain evils are likely to perpetuate and
legalizing the organ donation process will add another dimension
to that evil and further weaken the society.
The current spectrum of practices is wide and therefore
very cumbersome to determine with exact data. It is not possible
to follow the four principles of beneficience, non malfeciance,
patient autonomy and ethical justice. This is due to rapid growth
of population. It puts tremendous pressure. However a physician
must maintain ethical, honest approach towards the donors. The
socio, ethical legal aspects and justice corresponds to the existing
norms in the field of organ transplantation and transplant tourism.
More exhaustive work need to be done.
The state must ensure certain principles of consent for
removal of human cells and tissues, maintain confidentiality, fair
procurement ,encourage stewardship for donating cells and tissues,
ensure fair distribution and cadaver human organ transplantation
must be done with consent. The moral significance of the donor
and the recipient must be taken into consideration. There should be
separate provisions for organ transplantation concerning woman
and children.
We have to identify key challenges, control commercial
transplantation, control its effects on vendors and suggest alternative
way for legalized marked in organ procurement. In controlling

Legal and Ethical Issues of Cadaver Organ Transplantation Procurement

191

organ trafficking it is time that we need to test decriminalization
and regulate the organ trade . It would be a viable solution for
organ trafficking The present amended organ transplantation act is
applaudable but laws may be made so as to hold doctors accountable
for not reporting of suspected organ trafficking. Doctors performing
illegal operations with illicit organs must be checked on. Solutions
needed include public education, insurance to protect donors,
registries and auditing. A stronger role for the Medical Council of
India is also necessary with quality control measures and formal
investigation of transplant-related deaths or disability of the donor
or recipient.
Framing new rules and regulation alone would not suffice.
One has to ensure how effectively these rules and legislations can
be implemented so that there would be significant improvement
in organ procurement. But, state does owe an obligation to check
on organ vending or organ trafficking against weaker sections.
The only way forward is moving towards consistent regulatory
framework, effective functioning of the national registry regulating
transplant tourism and to revamp the common requirement of
the human organ procurement . The transplant tourism is again
a legally complex aspect which necessitates closer research and
dialogue. The legal rights and aspects of patients, and physicians
confronted with transplant tourism must be clarified. Its time to
promote organ tourism encourage regulating organ trading as rules
have been made, provide donors life time, enhance the standard of
national vendor register immediately applying the rule. “ Life of a
human being is worth living, Lets do good 			

Let us “DONATE OUR ORGANS ”

									

************

History of Conflict of Personal
Laws in India and its Resolution
– An analysis
P. Lakshmi *

In personal matters, laws in India are not territorial, but
personal. It means there is no national or regional law pertaining
to personal (family) matters. There is nothing called as Indian law
in personal matters. India is a multi-religious, multicultural and
multiethnic sub-continent. There are several communities and each
community has its own personal law. Hence the applicability of
personal law in India is not dependant on nationality or domicile
of a person, but on membership of the community to which he
belongs. This law would continue to govern him till he can legally
dissociate himself from his original community to which he belongs
by birth or by change of religion. A person converting to another
religion changes not only his religion, but also his personal law.
The spectrum of personal laws available in India is mostly
religion based laws. There are six different Matrimonial laws in
India. Out of six, five are mainly based on the religions professed by
different communities. Hindu law governs all Hindus, Buddhists,
Jains and Sikhs. Muslim law applies to Muslims. Christian law
governs Christians and Parsi law applies to the Parsi. Jews have
their own personal law. The sixth one is the Special Marriage Act
19541 , a secular civil law which the parties may themselves choose
to be governed by it. Apart from all these matrimonial laws we
have another legislation called the Foreign Marriage Act of 1969.
An Indian national can marry another Indian national or a national
*
1.
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of another country abroad under the Foreign Marriage Act of 1969.
Any marriage performed abroad may also be registered under the
Foreign Marriage Act, provided one of the parties to the marriage
is an Indian national. The provisions of the Special Marriage Act,
1954 relating to matrimonial causes apply to marriages performed
or registered under the Foreign Marriage Act 2.
The presence of different personal laws, governing different
communities of India often results in conflict of law situations and
applicable law becomes a question. Judiciary struggles to address
this conflict of law situations as there are no definite criteria to decide
such cases. It results in uncertainty in the judgments delivered by
various courts. It gives opportunity to the parties to claim that they
are governed by two different laws according to their convenience.
This article attempts to trace the history of conflict of personal laws
and the ways in which it has been resolved in various periods and
the best possible solution for it.
The conflict of personal laws and the search for a proper
solution is nothing new. The search started long back when the
courts were confused about the applicable law in cases where the
parties belong to two different religions and in cases where the
parties have converted from one religion to another. The courts
were perplexed in finding the proper applicable law when the
parties claimed to be governed by two different laws. A very early
case 3 of conflict of law which came before the court will illustrate
the point.
Zabardast Khan a born Muslim married a Muslim woman
according to Muslim Law. After some years of the marriage both
husband and wife decided to convert to Christianity under the aegis
of the American Presbyterian mission. But Later Zabardast Khan’s
wife wanted to revert back to Islam, but Zabardast Khan wanted
to continue as a Christian. Now Husband is a converted Christian
and wife a reconverted Muslim. Zabardast Khan wanted to end his
marriage with his reconverted Muslim wife. He settled the dower
amount as per Muslim law, which means ending of the marriage.
Then he filed for divorce under Indian Divorce Act (Act IV of 1869).
He filed for divorce under the grounds of desertion and adultery
by his wife. The case was filed in 1870 before the district court of
2.
3.

Section 18
Zaburdust Khan v. his wife, N.W. Provinces High Court Reports , Vol. II (Allahabad:
N.W.P. Government Press, (1870 ), pp.370 –379.
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Farrukhabad. The judge could not decide about the applicable law.
He was confused whether divorce can be granted under Christian
law to a Christian and Muslim couple. He felt that the case requires
greater expertise on law and the case was accordingly transferred
to the High court. The High Court of North-Western Provinces at
Allahabad was also in a similar situation, confused regarding the
applicable law. It came to a conclusion that divorce cannot be
granted to Khan under the Indian Divorce Act. It said that the Act
is applicable only to Christian monogamous marriages and not
to other marriages. The law cannot be applied to a polygamous
union like a Muslim marriage. According to Christian law only a
monogamous marriage is valid. Though in this case it was actually
a monogamous union as Khan has married only once but since it
was a potentially polygamous4 contract the court refused to apply
Christian law and decided the case. Maulvi Asadullah Khan,
Qazi al-Qazat of the Sadr court of North-Western Provinces, was
consulted if Christian law cannot be applied, whether Muslim law
can be applied to grant divorce to Khan5. He opined that Muslim
law cannot be applied to Khan as he is a Christian now. He has also
filed case for divorce under the Indian Divorce Act, 1869. Converted
Christian, Khan could not live with his reconverted Muslim wife.
He cannot get divorce from her. He cannot take a Christian second
wife as Bigamy is a criminal offence under Christian law.
The above case clearly illustrates the plight of a religious
convert caught in personal, social and legal conflicts. The case also
illustrates that inter-personal conflict of laws in not a new situation
faced by the courts. In these circumstances the courts are not
able to decide the applicable law as there is no guiding principle.
The parties always claim to be governed by a law which is more
favorable to them. The inter-personal conflict of laws often happens
in issues relating to matrimonial rights and property disputes. In
such cases, on many occasion the members of the same family claim
to be governed by different religion based personal law. In the case
of Abraham v. Abraham6 we can find that in a property related
issue members of the same family claiming to be governed by two
different personal laws. An Anglo Indian woman called Charlotte
Abraham married an Indian Converted Christian man called
Mathew. After death of Mathew his brother Francis took possession
4.
5.
6.
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of the property. Aggrieved by it Mathew’s wife approached the
court. The issue was which law to be applied to decide the case.
English law favors the deceased’s wife and Hindu law favors the
Brother. Brother of the deceased claimed that the family is governed
by Hindu Law. Wife of the deceased claimed that the family is
governed by Christian Law.
The Madras Sadar Diwani Adalat was perplexed with the
question of applicable law. It applied Hindu law and said the
“undivided” brother is entitled to the property. The matter went
on appeal before the Privy Council. It found that among converted
Christians there are three categories.
1.		 Converted Christians following Hindu usages and customs.
2.		 Converted Christians following Hindu usages and customs
in modified form.
3.		 Converted Christians who have abandoned Hindu usages
and customs and have adopted some other law.
The Privy Council also realized that the converted Christians
from one category may shift to another category. In this case
the court came to the conclusion that parties belong to the third
category. They abandoned the practices of Hinduism. The family
dressed up like English men followed the habits English and they
were accepted by the Anglo-Indian community. The decision of the
Madras Sadar Diwani Adalat was reversed. The case was decided
in favor of the wife applying English law.
In cases of interpersonal conflict of laws we could observe that
there is no guiding principle for the courts. Whatever will render
justice according to the deciding judge is the decision of the court.
In Abraham v Abraham we could see that according to the lower
court Hindu Law is the applicable law but according to the higher
court Christian law is the applicable law. The result is confusion
regarding applicable law, no uniformity or certainty in decisions of
the various courts. Even in the same case the decision of different
court may be different as in Abraham v. Abraham.

British Legal attempts to solve conflict of law situation
The presence of different personal laws creating a conflict of
law situation and the courts struggle to find out the correct applicable
law is not a new phenomenon. In the early eighteenth century the
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British Judicial authority was not very clear. In some cases the
judicial authority could be traced to recognizable sovereign, like
Mughal Emperor or British Crown. In many areas the source of
judicial authority was not clear and it often resulted in conflict of
jurisdictions. In the three coastal settlements, Mayor Courts were
established by the British under the Royal charter of 1726. These
courts were crown courts. They derived their judicial authority
from the British sovereign. They were meant to apply English law.
These courts often came in conflict with company officers acting
as Zamindaris in Madras and Calcutta. The Zamindaris derived
their authority from the Mughal Emperor. Bombay was officially
territory gifted to East India Company by the crown. Even in
Bombay there was difference among British authorities in dealing
religion related matters concerning Indians. The following case7
will illustrate it.
In 1730 a case was filed by a widow called Janaki before
English Mayor Court in Bombay. She made two allegations against
her kinsman called Bendu.
1.		 She gave certain valuables to him for safekeeping, which he
refused to return,
2.		 He had kept her son with him and refuses to give custody of
her son to her.
Bendu did not refuse any of the allegations made against him.
But he said, he had been looking after her son for more than 6 years
after Janaki was taken over by Portuguese to prison in Goa. The
valuable handed over by her for safekeeping is adjusted with his
expenses for taking care of her child. He also said custody of her son
cannot be given to her because from Hinduism she has converted
to Christianity during her prison period. According to Hindu law a
person who renounced Hinduism has no right over the child. Her
son Lakshmanan was summoned to the court. He clearly stated
that he does not want to live with his mother and doesn’t want to
convert to Christianity. In spite of his objection the Mayor court
ordered that the custody of the child should be given to the mother.
Janaki was given clear instruction by the court that the child should
not be forced in religious matters. Bendu and other caste men were
not happy with the decision of the court.
7.

Register of Proceedings of the Mayor’s Court, Bombay January–September 1830 ,p.120 ,
P/416 / 103
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After this the Mayor received a letter from Governor of
Bombay condemning him for deciding a matter which is not in his
jurisdiction. He mentioned the case of Janaki and Bendu and said it is
caste related issue and he has no jurisdiction to try it. Mayor replied
to him that he certainly had the jurisdiction over the matter as it is
not a criminal matter or a matter which comes under ecclesiastical
cause. He said it is property related issue and hence a civil case.
The case was decided according natural principles of justice that a
parent has right and authority over the child, till the child attains
the age of its own judgment. Governor replied that the Mayor was
wrong
1. In classifying the case – It is not a civil case but a religious
dispute.
2.		 In deciding about the applicable law – Even natural principles
of justice have exception under certain circumstances.
Natural right of the parent could be superseded under
certain circumstances.
The Governor clarified that since the Company Directors
have clearly instructed the courts, that the native customs should
be given full respect and it is the law governing them, the mayor
has violated the law. The custom that a parent absolutely loses
right over the child after conversion is a laudable one or not is not a
question. By returning a Hindu boy to a Christian mother the Mayor
court has violated the law of the native. This case clearly illustrates
the confusion related to jurisdiction and applicable law faced by the
courts.
There was dispute and discontent regarding form of oath
to be taken in courts. Witnesses in a court before giving evidence
are supposed to take oath. Christians swear keeping their hands
on Bible. When Hindu interpreters and witnesses used Bhagavad
gita in place of bible the Bombay Mayor court insisted that they
swear keeping their hands on cow. On this in 1731 Mayor Courts
were given instruction to restrict themselves to English law. They
were instructed to leave the natives to decide their own cases.
Their cases can be entertained by the courts only when they submit
themselves voluntarily and in such cases the applicable law will
be only English law. The English tried to solve the conflict of law
situation by making English law as the applicable law. In spite of
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this Indians approached these courts as no other effective alternate
was available to them8.
The British Zamindari claimed to be as an alternative ‘tribunal’
did not solve the issue of Jurisdictional conflict. The following case
clearly illustrates it.
In 1755 before the Zamindar of Calcutta a case came. It
was complaint by a woman called Phoebe and her husband. The
complaint was against Phoebe’s mother Sarah. Phoebe alleged that
she deposited some jewelry and other valuables with her mother
and she refuses to give it back. Sarah stated that jewellery and
some valuables were given to her by Phoebe before her second
marriage to take care of her child through first marriage. It has been
deposited with her for maintenance of Phoebe’s child through first
marriage. Sarah accepted that she received valuables, but there was
no evidence from her side to prove that the valuables were given to
her for the purpose she claimed. Hence Zamindar asked to return
the valuables to Phoebe.
Sarah complained before the Mayor’s court. A summon was
sent to the Zamindar for overstepping his jurisdiction. Zamindar
was accused of violating his jurisdiction because the Zamindar has
powers only to decide the native’s case. Here Phoebe’s husband is
European and only the Mayor court has the jurisdiction. Zamindar
argued that he has jurisdiction to try the case as the parties are Fringy
Christians9. They are mixed class of people and hence come under
the category of ‘natives’. Here by mixed class of people he meant
children of European or Portuguese with a Hindu or a Muslim of
India. He also said that they should be considered as natives for two
reasons:
1.		 Biological features – they look dark with black skin
2.		 Political reasons - they are not proper subjects of Portugal
The matter went before the council. The council declared
that they are not able to find out the source of judicial authority of
the Zamindar. There is no mention about the judicial authority of
the Zamindar in 1753 charter. The council directed the Zamindar
to avoid cases of mixed races as well as Europeans unless and
8.
9.
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otherwise requested by them to be an aribitrator. He was directed
to return the valuables to Sarah.
In 1772 Warren Hastings made the judicial plan that Muslims
will be governed by Quran and Hindus will be governed by
Shastras. Problems arose when parties could not fit into any of
these two identifying criteria. The confusion relating to applicable
law and jurisdiction of the courts to try the case continued with
the presence of many personal laws. For example A Parsi woman
who was deserted by her husband approached the ecclesiastical
side of the Supreme Court of Bombay for restitution of conjugal
rights. The husband argued that the court has no jurisdiction over
Zoroastrians. The court ruled that it has jurisdiction to try the case.
But the husband remained unyielding. In 1856 when the woman
took further effort by approaching the Privy Council to restore her
marriage, Privy Council dismissed the wife’s case on the grounds
that ecclesiastical jurisdiction did not apply to the Zoroastrian
marriage10.
The Parsis felt that because of the judicial plan of Warren
Hastings, leaving Muslims and Hindus to others the projected
uniform code of English law is being applied in deciding cases.
They felt that there is no proper law to govern them. For people
who converted to Christianity, applicable law was not very clear. To
protect the civil rights of Indian converts to Christianity, Governor
General William Bentinck in the 1832 Regulation VII of 1832of the
Bengal Code. It provided “in any civil suit, the parties to such suit
may be of different persuasions, when one party shall be of the
Hindu, and the other of the Mohamedan persuasion, or where one
or more parties to the suit shall not be either of the Mohamedan or
Hindu persuasions, the law of those religions shall not be permitted
to operate to deprive such party or parties of any property to which,
but for the operation of such laws, they would have been entitled”11.
In 1833 when the company’s charter was reviewed the British
Parliament felt that the state of judiciary in India is highly non
satisfactory. Many judges who had worked in India complained
about conflict of jurisdiction and conflict of applicable laws in
the country. As consequence, First law commission of India was
constituted in the year 1835 to investigate the status of judiciary,
existing laws and to suggest for improvements.
10. Ardaseer Cursetjee v. Perozeboye, (1856) Moore’s Indian Appeals, 348–392
11. http://www.academia.edu/3892484/The_Making_of_Christian_Personal_Law_in_
Colonial_India
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When it was planned to extend the Bengal Regulation Act to
the whole of India, there were angry criticisms from the Hindus
and Muslims. According to Hindu Law only a Hindu can inherit
to a Hindu. A Hindu who converted to Christianity is an outcaste
and is not governed by Hindu law but by Christian law. Similarly
only a Muslim can inherit a Muslim. A convert cannot inherit as
the Muslim law is no more applicable to him. Now a person who
converted to Christianity from Hinduism or Islam claims to his
share in the property a conflict of law situation arises. He is no
more a Hindu or a Muslim to claim to the property of his Hindu or
Muslim relatives. Hence he has to lose his right over the property.
To overcome this disability it was proposed to extend the Bengal
Act to whole of India. The Hindu leader, Radhakanta Deb was
vociferous against it and stated that would be interference with the
personal laws of the Hindus. Under Hinduism a person is entitled
to property subject to certain conditions like performance of funeral
rites which a convert cannot do. If by this regulation it is changed,
it is invasion of law of inheritance of the Hindus, was the criticism
of the angry Hindus. The problem was a converted Christian is
excluded from application of Hindu law or Muslim law. He is also
excluded from British law because of his race. The applicable law to
converted Christian becomes a question. His property right becomes
a question. To solve this Government by the Act XXI of 1850 declared
that, ‘no person would suffer loss of rights he otherwise possessed
because of a loss of caste’. It did not provide solution for regulating
inheritance where religious status was in dispute. This was clear
from the Abraham v. Abraham in 1855. What could we understand
from the case is Christians do not have any particular law to govern
as related to property issues. Converts from Hinduism may be
governed by Hindu law if they have been continuing with Hindu
Practices. In Abraham v. Abraham the Privy Council changed the
decision of the lower court which applied Hindu law to decide the
case as the family was Anglo-Indians following customs similar to
English and hence English law is the applicable law. Absence of
clear applicable law to the Christians resulted in conflict of laws.
The Third and Fourth law commission of India was working
towards a Uniform civil code in India. What they could achieve was
a unified judicial system. The Indian succession was purported to
be a uniform law relating to inheritance to all Indians. When the
opinion of various religious sectors opinion was gathered they were
against the uniform code. Parsis accepted only the law relating to
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Wills to be applied to them as they were framing their own law
of inheritance and marriage. Muslims completely rejected it. They
said the law relating to inheritance is provided in Quran. It is divine
law and any change in the law will be an interference with the law
of God. Hindus also rejected it. Finally it was applicable only to a
smaller section of the Indians for whom specific exemption was not
made. It was then, mainly applicable to the Indian Christians. The
laws which were proposed to be universal law which will solve the
conflict of law situations become personal law of Christians. Many
Christians opposed it, as they felt it is against their interest. With
the enactment of Indian Divorce Act, 1869 and Indian Christian
Marriage Act, 1871 the applicable law to Christians become more
clear. Conflict of law situation among the Christians claiming to
be governed by different laws was addressed but the conflict of
Christian law with other personal law continued as there was no
uniform law applicable to all irrespective of the religion.
In Thapitha Peter v. Thapitha Lakshmi12 the parties were
Hindus and got married according to Hindu law. Both converted
to Christianity. When they approached the court for matrimonial
remedy under the Indian Divorce Act, the court refuses to adjudicate
for two reasons.
1.		 Though the parties are Christians, court has no jurisdiction
to apply Christian law to a Hindu marriage which is
polygamous in nature.
2.		 The matrimonial jurisdiction of the High Court is derived
from the ecclesiastical jurisdiction of the erstwhile Supreme
Courts. Hence matrimonial causes relating to non-Christian
marriages could not be heard in these courts.

Conflict between personal laws of the country continuing
after British period
The following are some instances of clear conflict between a)
personal laws and other laws b) between different personal laws of
the country.

12. Indian Law Reports (1894), 17 Madras, pp.235-246
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1. The Indian Christian Marriage Act, 1872 and The Special
Marriage Act, 1954
The Indian Christian Marriage Act 1872 says all Christian
Marriages shall be solemnized under the provisions of the Act;
otherwise it is not valid marriage and will be considered void. This
is as per section 4 of the Indian Christian Marriage Act 1872.
		 Section 4. Marriages to be solemnized according to Act
“ Every marriage between persons, one or both of whom is
11[or are] a Christian or Christians, shall be solemnized
in accordance with the provisions of the next following
section; and any such marriage solemnized otherwise than
in accordance with such provisions shall be void”.
Under the Special Marriage Act, 1954 two Christians can
validly marry13 . There is a conflict between the Indian Marriage
Act, 1872 and the Special Marriage Act, 1954 regarding the
marriage between two Christians. The Special Marriage Act says
Marriage between two Christians under the provisions of the Act
is valid notwithstanding anything provided under any other law.
But Indian Christian Marriage Act, 1872 says marriage between
Christians is valid only when it is performed under the provisions
of the Act meaning, Christian marriage under the Special Marriage
Act is void.

2. Indian Divorce Act, 1869 and Special Marriage Act, 1954
Special Marriage Act of 1872 had no provisions relating to
nullity, divorce and other matrimonial remedies. But the Act 1954
has all the provisions. For Marriages under the Special Marriage
Act, 1954 matrimonial remedies are provided under the same Act.
It means if two Christians are marrying under the Special Marriage
Act, 1954 any matrimonial remedy will be provided to them under
13. Section 4 of the Special Marriage Act, 1954 provides :
“Conditions relating to solemnization of special marriages - Notwithstanding anything
contained in any other law for the time being in force relating to the solemnization of
marriages, a marriage between any two persons may be solemnized under this Act, if at
the time of the marriage the following conditions are fulfilled, namely:-(a) neither party has a spouse living;
(b)

neither party is an idiot or a lunatic;

(c)

the male has completed the age of twenty-one years and the female the age of
eighteen years;

(d) the parties are not within the degrees of prohibited relationship; and
(e)

where the marriage is solemnized outside the territories to which this Act extends,
both parties are citizens of India domiciled in the said territories”.
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the Act. But under the Indian Divorce Act, the Act is applicable,
even if only one party is a Christian. There is conflict between the
Special Marriage Act, 1954 and the Indian Divorce Act, 1869.

3. Hindu Marriage Act, 1955 versus Special Marriage Act, 1954
Under every personal law marriage with certain close
relationships are prohibited. According to Hindu Marriage Act,
1955 a marriage with a second cousin14 is prohibited as it comes
under Sapinda relationship15 .
The Special Marriage Act, 1954 prohibits marriage with first
cousins but there is no prohibition on marriage with second cousins.
The result is if two Hindus who are second cousins marry under
the Hindu Marriage Act, 1955, the resultant marriage is invalid of
void marriage. If the same two persons marry under the Special
Marriage Act the marriage is perfectly valid marriage. A Hindu,
Sikh, Buddhist or Jain cannot marry second cousin under their
personal law but can marry under the Special Marriage Act, 1954.
Personal law of Muslim, Jews and Bahai communities permits
marriage with first cousins. But it is prohibited under the Special
Marriage Act, 1954. Hence persons belonging to these communities
if they marry first cousin under their personal law it is perfectly
valid and if the same two marry under the Special Marriage Act it is
invalid.

4. The Prevention of Child Marriage Act, 2006 and Muslim
Personal law
The Prevention of Child Marriage Act, 2006 fixes the age for
marriage as 21 for a male and 18 for a female. According to Muslim
law a girl who has attained puberty or attained the age of 15 is
considered to be a major for the purpose of marriage. Muslim law
relating to age of marriage is in contradiction with the Prevention of
Child Marriage Restraint Act, 2006.

14. Father’s first cousin’s children
15. Prohibition of Marriage based on sapinda relationship refers to the prohibition of cousin
Marriages in Hinduism.
Section 5 (V) of The Hindu Marriage Act of 1955 prohibits Sapinda marriage. But if
custom of both the parties to marriage permits Sapinda marriages it is permitted under
the Act.
According to Hndu Marriage Act, 1955, Sapinda relationship extends to :
5 generations in the line of ascent on the fathers side, and
3 generations in the line of ascent on the mother’s side.
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The conflict of law situation between these two laws has
created a big debate which is evident from the following news item
recently published16.
A 16 year old Muslim girl has married against the wish of her
parents. The Delhi High court has allowed her to continue with the
marriage in spite of the protests from her parents.
The verdict is welcomed by The All India Muslim Personal
Law Board (AIMPLB)as it upholds Muslim law but it is criticized by
several others as encouraging child marriage. The case was decided
by a bench of Justice Ravindra Bhatt and Justice S.P.Garg. They
said “according to Mohammedan Law, a girl can marry without
the consent of her parents once she attains the age of puberty and
she has the right to reside with her husband even if she is below the
age of 18”. The legally defined age for consensual sex is 18 under
the POSCO Act. In the same case if the girl’s religion is different the
court’s judgment would have been different.
In another similar incident in Tamil Nadu17 , in the year 2012
a Muslim marriage was arranged between a girl of 17 years and
Muslim man of 36 years in Perambalur District. When it came to
the knowledge of the District Collector, he prevented the marriage
and sent the Muslim groom to judicial custody. The girl was sent
to a remand home. The Muslim community leaders were upset
about it and they agitated with the support of Indian Union Muslim
League (IUML) saying it is interference with their personal law.

5. Muslim Personal law and Criminal Procedure Code
In the case of Mohd. Ahmed Khan v. Shah Bano Begum &
Ors18 the Supreme Court was faced with the question when there
is conflict between Muslim Personal law and Criminal Procedure
code, which law will prevail.
Mohd. Ahmed Khan is an advocate by profession. He was
married to Shah Bano in the year 1932. Two daughters and three
sons were born to them. In 1975 after 43 years of married life Shah
Bano was driven out of the matrimonial home by her Advocate
16. Delhi HC’s ruling on Muslim girls’ marriage sparks debate by Marya Shakil
http://ibnlive.in.com/news/delhi-hcs-ruling-on-muslim-girls-marriage-sparksdebate/264669-3.html
17. Indian law vs personal law: A Muslim child marriage focuses debate by G. Pramod
Kumar http://www.firstpost.com/india/indian-law-vs-personal-law-a-muslim-childmarriage-focuses-debate-390706.html
18. 1985 CriLJ 875
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husband. She filed a petition for maintenance in the year 1978
under Section 125 of the Criminal Procedure Code in the court of
the Judicial Magistrate (First Class), Indore. In response to it Ahmed
Khan divorced her by an irrevocable talaq. He argued that now
he has no obligation to maintain her and the petition has to be
dismissed on the ground she had already received the money she
is entitled for according Muslim personal law. He has paid her
maintenance at the rate of Rs. 200 per month for about two years.
After divorce he has deposited a sum of rupees three thousand in
the court as deferred dower during the period of iddat.
Ahmed Khan based on Section 127(3) (b) of Criminal
Procedure code argued that the petition has to be dismissed.
His contention was that he must be excluded from the
operation of Section 125 of Criminal Procedure Code. Under Muslim
Law a Muslim husband is exempted from all responsibilities if
Mahr is paid and the wife is maintained during the period of iddat.
This principle of Muslim law is given statutory recognition by
Section 127(3) (b) of Criminal Procedure code. The court refused
to accept that payment of Mahr is covered under 127(3) (b) of
Criminal Procedure code. It referred to various Muslim law books,
and said Mahr is an amount payable to wife as a consideration for
marriage. It is a mark of respect for the wife. A sum payable at the
time of divorce cannot be a mark of respect to her and hence it is not
covered under 127(3) (b) of Criminal Procedure code.

6. Personal laws and Constitution of India
According to the Constitution of India any law made by the
State legislature or the Parliament cannot violate the fundamental
rights guaranteed under the Constitution. The Constitutional
provision under Article 13 of the Constitution provides that any
law violating fundamental rights are void. It can be challenged
and the High courts and the Supreme Court can strike it down as
unconstitutional.
Article 13 of the Constitution says –
“Laws inconsistent with or in derogation of the fundamental rights
(1) All laws in force in the territory of India immediately before
the commencement of this Constitution, in so far as they
are inconsistent with the provisions of this Part, shall, to the
extent of such inconsistency, be void.
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(2) The State shall not make any law which takes away or
abridges the rights conferred by this Part and any law made
in contravention of this clause shall, to the extent of the
contravention, be void.
(3) In this article, unless the context otherwise required, (a)

“law” includes any Ordinance, order, bye-law, rule,
regulation, notification, custom or usage having in the
territory of India the force of law;

(b)

“laws in force” includes laws passed or made by a
Legislature or other competent authority in the territory
of India before the commencement of this Constitution
and not previously repealed, notwithstanding that
any such law or any part thereof may not be then in
operation either at all or in particular areas.

(4) Nothing in this article shall apply to any amendment of this
Constitution made under article 368”.
The validity of all laws which were prevailing before the
constitution came into force and which were enacted after the
constitution depends upon Article 13 and Article 372 of the
constitution which says:
“Continuance in force of existing laws and their adaptation.:
(1) Notwithstanding the repeal by this Constitution of enactments
referred to in Article 395, but subject to the other provisions
of this Constitution, all the laws in force in the territory of India
immediately before the commencement of this Constitution shall
continue in force therein until altered or repealed or amended by a
competent legislature or other competent authority.”
If the criteria laid down under these two Articles are not
satisfied the law is unconstitutional and void. Many provisions
of different personal laws are violative of the fundamental rights
guaranteed under the constitution and are against these two Articles.
In testing the constitutional validity of personal laws the courts
always had an indecisive attitude. Article 14 of the Constitution
guarantees equality before law and equal protection of laws.
Many personal laws are against this fundamental right guaranteed
under the constitution. For example the prevailing Muslim law of
succession says that a female is entitled to take property along with
her male counter part but her share would be half of what he is
entitled to take. It should have been struck down as violative of
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Article 14 and against the fundamental right guaranteed under the
Constitution. It has not been done. Article 15 prescribes that no law
can discriminate only on the grounds of sex, caste, etc. If you are
a Hindu Monogamy is the rule but if you are a Muslim polygamy
is the rule. If you are a Muslim Male then polygamy is the rule.
If you are a Muslim female then Monogamy is the rule. This is a
clear violation of Article 15 of the Constitution. But this is prevailing
law which has been challenged several times before the courts as
violative of the constitutional provision and against fundamental
rights guaranteed under the constitution. But it has not been struck
down as unconstitutional. Article 21 of the constitution is the
fundamental right to live and personal liberty. This article has been
always interpreted by the courts to give expanded meaning of right
to live with dignity. All personal laws which are discriminatory in
nature against women are against Article 21 and should have been
struck down as unconstitutional. All these provisions of personal
laws which are against the fundamental rights guaranteed under
the constitution still prevail though has been challenged before
the courts several times because the courts have always shown an
indecisive attitude while dealing with personal laws. In many cases
the courts have refused to test constitutional validity of personal laws
on the touch stone of fundamental rights for the reason they are not
susceptible to Part III of the Constitution dealing with fundamental
rights. But in some cases the court has tested their validity on the
touch stone of fundamental rights. There is no uniformity in the
decision of the courts regarding the question whether personal laws
are “laws” or “laws in force” under Article 13 of the constitution.

Conclusion
The presence of different personal laws not only result in
conflict of situation and raises the question of applicable law, but in
many circumstances the basic human rights of women are violated
in the name of these religion based personal laws. The following
incidents can illustrate the point.
Imrana lived with her husband and 4 children in Charthawal village.
It is a village near Muzaffarnagar town. On June 4, 2005, her fatherin-law Ali Mohammad raped her. The village panchayat dissolved
her marriage. She was declared “haram” for her husband and was
forced to accept him as her son. She was ordered to purify herself by
staying in isolation for 7 months and that will be her qualification to
become wife of the rapist father-in-law. The powerful clergy brushed

208 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

aside all criticisms against their decision by quoting their personal
law. They quoted their personal law to decide the punishment for
the victim woman but not for the rapist man. According to Muslim
law the punishment for the man is stoning to death. The clergy did
not even discuss about it.
Babli lived in Karoroa village of Haryana. She fell in love with
Manoj of the same village. All residents of the village belonged to
caste of Banwala, a Jat community. April 7,2007 both eloped from
their village and got married in Chandigarh as same gotra marriages
are not permitted in their village. Babli’s family approached the
Khap panchayat. It annulled the marriage and announced a social
boycott on Manoj’s family. On June 15, 2007 they were kidnapped
by Babli’s family members and killed mercilessly. Dharmender and
Nidhi, was yet another couple who were killed in 2013 for violating
the same-gotra norm in Garnauthi village of Rohtak.19 These two
honour killings took place to save the honour of the family of whose
children have violated their personal law20 .
The best solution to avoid all these atrocities against women
in the name of religious laws is a uniform personal law which will
be applicable to all irrespective of the religion to which they belong.
The importance of having a uniform law has been stressed by the
Supreme Court of India and various High courts in several cases
when they faced with complex question of applicable law in conflict
of law cases. The religion of a person can be based on his belief. But
governing law of a person cannot be based on his belief. Uniform
personal law is the need of the hour.

************

19. http://timesofindia.indiatimes.com/news/Khap-leaders-poll-promise-Will-makesame-gotra-marriages-illegal/articleshow/33101850.cms? (last visited January, 24, 2015)
20. Under Hindu Marriage Act, 1955 sagotra marriages are valid marriages. Only under
ancient Hindu law sagotra marriages were prohibited.

Prevention of Corruption Through
Right to Information Act
Dr. N. Devanathan *

“The real swaraj will come not by the acquisition of authority by
a few but by the acquisition of capacity by all to resist authority when
abused. ’’
– Mahatma Gandhi 1
The Right to Information Act, 2005 provides effective access
to information for citizens of India, which is under the control of
the public authorities. It promotes transparency and accountability
in the working of every public authority. The basic object of the
Right to Information Act is to empower the citizens promote
transparency and accountability in the working of the Government
contain corruption, and make our democracy work for the people in
real sense. It goes without saying that an informed citizen is better
equipped to keep necessary vigil on the instruments of governance
and make the government more accountable to the governed. The
Act is a big step towards making the citizens informed about the
activities of the Government.2

*
1.
2.

Asst.Professor, Dr.Ambedkar Govt.Law college, Chennai-104
M. Maharajan, Mahatma Gandhi and the New Millennium. Discovery Publishing House,
New Delhi 2001, p. 8.
www.righttoinformation.gov.in (last visited on 09.03.2015)
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Object of the Right to Information Act
The RTI Act specifies that citizens have a right to request
any information, take copies of documents, inspect documents,
works, records and take certified samples of materials of work and
obtain information in the form of printouts, diskettes, floppies,
tapes, video cassettes or in any other electronic mode.3 Enforcing
the accountability of the authorities has its roots in right to know.
The transparency will automatically limit the abuse of discretion,
and thus acts as the check on the corruption in any regime. Right
to Information Act has been hailed as the hallmark of democracy
for the reasons that it purports to make, as regards government
information, disclosure the norm and secrecy as the exception.

Preventing corruption
The idea of preventing corruption through Right to
Information is the idea, which has such a power, and the time has
come to cure the disease of corruption. Right to information as such
will bring transparency of the government activities and allow the
people to find remedies for those things by which they suffered. It
is a weapon in the hands of every citizen without license.
Right to Information redefines the relationships between the
people and the government. Till now, the people had to run around
the government officials to get any work sanctioned or to get any
work done in their area. The right to information is a cherished
right. Information and the right to information are intended to
be formidable tools in the hands of responsible citizens to fight
corruption and to bring about transparency and accountability.
Supreme Court held that RTI Act should be enforced strictly and all
efforts made to bring to light the necessary information under Section
4 (b) which “relates to securing transparency and accountability in
the working of public authorities and in discouraging corruption.”4

Proactive Disclosure
RTI Act provision for proactive disclosure- categorically
states, "It shall be a constant endeavor of every public authority
to provide as much information suo motu to the public at regular
intervals through various means of communications, including
internet, so that the public have minimum resort to the use of
3.
4.

www.preservearticles.com, last visited on 09.03.2015.
www.thehindu.com, New Delhi, August 13, 2011, last visited on 09.03.2015.
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this Act to obtain information”5. It requires all public authorities
to routinely publish 17 categories of Information, which includes
structure of the organization, welfare schemes and its beneficiaries,
financial details of the scheme, and details of accessing information
etc.
The logic of the provision is based on the premise that some
information is so useful and important to the community at large,
and it should be given out regularly, without anyone specifically
requesting it. The provision for proactive disclosure in the Act is
sound, most critical and forward-looking clause of the Act. With
the implementation of this provision, the demand for information
through application will be reduced. More importantly, all pervasive
corruption can be tackled effectively.
The culture of proactive disclosure can be found in the historical
context of India: Ashoka, the first ruler in ancient India, championed
the proactive disclosure of information. All his directives, orders
and welfare schemes were inscribed on stone. They were located
at strategic locations - religious places, crossing of important roads
- where large number of people regularly gathered. They provided
an opportunity to have a glimpse of welfare programs. Script was
in local language so that everyone could understand.

Right to Know: The Root of Democracy.
The transparency will automatically limit the abuse of
discretion, and thus acts as the check on the corruption in any
regime. Information about public distribution system, availability
of sugar in ration shops, housing schemes, employment schemes,
availability of land pattas and related rights will enlighten the
eligible youth to agitate for them, which naturally prevents the
misuse and wrongful distribution. Similarly the displaced people
should know when the irrigation project would be completed and
what are the rehabilitation packages available to them. The people
have right to know the disastrous impact of contamination and
environmental problems to avoid them or to prepare themselves for
confronting them. Corruption worsens socio-economic conditions
and facilitates growth of anti-national movements or activities.
Corruption acts as a regressive tax on industrial growth, especially
for the small-scale industries that are major sources of employment
5.

Sec. 4 of Right to Information Act, 2005.
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in many developing countries. It also reduces revenue collections of
the state. Consequently, the state's capacity to allocate substantial
resources to basic services such as health and education is reduced.
Various corrupt practices, from petty bureaucratic corruption to big
scams, directly facilitate anti-national activities.

A Vital Tool to Fight Against Corruption
The experts feel that as the Act aims at making the government
transparent and more accountable, the effective use of it would, in a
long run, curb corruption. It was not the case of fighting corruption
at high power centre, which might affect the economy of the nation
in a big way. It was a fight for protecting the bare minimum needs of
small people from small corruption of petty officials, which became
a life and death question for villagers. This was a not a new right
conferred on citizens, but was an essential part of our Fundamental
Rights about which we were ignorant. The Right to Information
Act is only a codification of a fundamental right of citizens, to
implement and enforce it. It is the means through which we can
make our freedom of expression a meaningful right. If we do not
have information on how our government and public institutions
function, we cannot express any informed opinion on it. This has
been accepted by various Supreme Court judgments since 1975.
The idea of preventing corruption through Right to
Information is the idea, which has such a power, and the time has
come to cure the disease of corruption. Right to information as such
will bring transparency of the government activities and allow the
people to find remedies for those things by which they suffered. It's
a weapon in the hands of every citizen without license. Corruption
is rampant in India. It is almost impossible to get any work done
in any government office without paying bribes. If one does not
pay bribe, unnecessary objections would be raised and the person
would be made to run around. But now every person has an option.
One need not pay bribes anymore to get the legitimate work done in
any government department. The simple act of demanding to know
the status of our grievance petition, and the names of the officials
who have been sitting on our file does wonders.
The Right to Information empowers citizens to ask for
information from their government, and has the potential of
enforcing the majesty of the Indian citizen. It ensures that a citizen
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sitting in her house and spending less than an hour and about Rs
50 to 70 can curb corruption, improve policy implementation or
sometimes get a grievance redressed. Citizens do not need to go
to any office, or even telephone anybody. They can enforce good
governance from their homes. In the event, the public servant
treats an RTI requisition with contempt or indifference; he faces
the threat of paying a personal penalty for this. People have also
been making a difference in the quality of works carried out by
the government in their area. Absent sweepers turned up for duty
when their attendance registers were sought. Incomplete works
were completed and quality of works improved when copies of
contracts of the works was sought. The officials run for cover and
at times almost plead before the applicant. The greater the access of
the citizen to information, the greater would be the responsiveness
of government to community needs. Alternatively, the greater the
restrictions that are placed on access, the greater the feelings of
'powerlessness' and 'alienation'. Ensuring the right to information
would go a long way to strengthening democracy and curbing
corruption through establishing transparency in the administration.
Corruption is a prevalent disease the roots of which can
never be detected even by those who are experts in investigating
things. Corruption as it means today cannot be defined for a reason
of limiting its contents. There is a controversial issue between any
illegal act that could be considered to be defined as corruption and
only those who do illegal acts being public servants. Corruption
arising out of secrecy is thus has no solution until the veil of secrecy
is removed through transparency. In a Democratic society, a Citizen
can realize his right to live in corruption free society only when the
iron veils of secrecy are lifted and culture of transparency brought
down. There are two significant phases in bringing in the culture of
transparency in imposing an obligation of the state to inform and
providing a substantial Right to Know on the part of the citizens.
In modern constitutional democracies it is axiomatic that
citizens have a right to know about the affairs of the Government
which having been elected by them, seeks to formulate sound policies
of governance aimed at their welfare. But like all other rights even
this right has recognized limitations. It is by no means absolute. In
transactions which have serious repercussions on public security,
secrecy and like nature, public interests demand that they should
not be publicly disclosed or disseminated. To ensure the continued
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participation of the people in the democratic process they must
be kept informed of the vital decisions taken by the Government
and the basis thereof. Democracy, thus, expects openness as a
concomitant of a free society. Sunlight is the best disinfectant. Right
to Know is an inherent attribute of every person. Right to know
differs only in one sense with right to information. Right to know
is a natural right and right to information is a provision given by
government to its people. It came into existence for the first time
in India in Rajasthan. People revolted against the corrupt activities
of the Government. The idea of preventing corruption through
such an effective instrument namely, the Right to Information Act
should be considered by the people and taken recourse to. Right
to information as such will bring transparency of the government
activities and allow the people to find remedies for those things by
which they suffered.
Successful implementation of the RTI Act depends on a
variety of factors, both technical and political. The Government of
India chose to provide this law for making governance effective
and transparent. Effective implementation of the RTI Act requires
political commitment from the top. The Indian government is inured
to working in a secretive fashion and the notion of transparency
is far beyond the range of experience and mind-set of most public
bureaucrats. Therefore strong political will is necessary to have a
fundamental mind-shift.

Implementation of the RTI Act
The right to information Act is slowly emerging as a powerful
tool to establish transparency in the democratic system. But, there
is a growing need to spread awareness about the act in remote parts
of the country in order to make it truly effective. The low literacy
level and lack of awareness has made the act beyond the reach of
poor, particularly of tribal inhabits the remote parts of the country.
The success of the act would depend on its appropriate use at the
right time. It should not be used as a tool to trouble the officers at
the helm of affairs, but genuine questions and information in public
interest should be promoted via Right to Information Act, Strict
vigil should be maintained on the involvement and intervention of
the third party for seeking information under the act and purpose
of seeking information should be made clear at the time of filing
application under Right to Information. Similarly, measures to hike
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the fee under Right to Information for officials and rich persons
should be initiated while tendency to ask irrelevant, absurd and
very old information should also be curbed.6
		 Corruption is the largest hurdle to India’s pursuit of economic
achievement. In the last three decades, Indian leaders have begun the
complicated procedure of rooting out corrupt practices using various
legal treatments. The enactment of the Prevention of Corruption Act
created a set of guidelines instructive on the punishment of corrupt
public officials while the more recent enactment of the Right to
Information has provided a means by which Indian citizens can
hold their government officials accountable. While the Prevention
of Corruption Act and the Right to Information Act have radically
changed the laws on the books, major prosecutions under the Acts
are yet to take place. Critics have suggested various reasons for why
these Acts have not produced results to date. Some suggest that
the Right to Information’s reliance on the average citizen to reveal
scandals is unreasonable. Others think that too many exemptions in
the Act will facilitate noncompliance by corrupt public officials. The
question for India in coming years will be how to implement these
laws to effectively reduce corruption.
While Right to information Act critics will admit that the Act
is a huge step toward greater transparency and accountability in
India, the Act has been criticized on several grounds. The intent of
the legislators was not that all corruption issues would be solved by
private citizen inquiries, but that with a culture of transparency and
accountability, the risks associated with corrupt practices would
become so great that corruption would not occur
Critics point to several exemptions which contain vague
language that under liberal interpretation provides public
authorities a shield from the Right to information Act's provisions.
Some of the exemptions include: s. 8(1) (h): providing an exemption
for information that would impede the process or investigation of
offenders s.8(1)(j): providing an exemption for information relating
to personal information, which has no relationship to any public
activity or interest, and S.7(9): providing information will be "in the
form in which it is sought" unless doing so would contribute to the
diversion of resources of the public authority.
6.

www.timesofindia.indiatimes.com (last visited 12.03.2015)
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Decline of corruption in India:
Published by the Transparency International, India's
corruption index shows that India is in the 85th position amongst
175 Countries. The single-most reason for the drop in corruption in
government was attributed to the Right to Information Act. Right
to Information Act has served as a powerful weapon in fighting
corruption which has shown a marked decline in the country,
according to the latest Corruption Perception Index 7 .
Conclusion
The one thing that needs to be ensured is proper, impartial,
and unbiased use of various anti-social regulations to take strong,
deterrent, and timely legal action against the offenders, irrespective
of their political influences or money power. Firm and strong steps
are needed to curb the menace and an atmosphere has to created
where the good, patriotic, intellectuals come forward to serve the
country with pride, virtue, and honesty for the welfare of the people
of India.
The last major criticism of the Right to information Act is that
the Act lacks a clause protecting whistleblowers from retaliation by
the powerful institutions they are capable of bringing down. India
does not have a statute protecting whistleblowers in any capacity,
and critics believe this provides a major disincentive for those with
important information about corruption to come forward. The
rationale for protecting whistleblowers according to proponents of
an amendment to the Right to information Act or supplementary
legislation is that, in order for potential whistleblowers to feel safe
bringing critical information to the attention of investigators, they
should be statutorily protected. Critics argue that, in a democratic
society, the goal should be to made the act of whistle-blowing
the responsibility of all citizens. However, these duties cannot
be expected of average citizens without the State in turn offering
practical legal protection to those citizens.
The Right to information Act pits individual citizens against
powerful companies and political institutions, and hence critics
suggest that amending the statute to protect whistleblowers from
harmful retaliation would encourage inquiries under the Act and
ensure the Act's success against corruption.

************
7.

www.rtiact.hpage.co.in (last visited on 09.03.2015)

Child Sexual Abuse – Efficacy of
Protection vis-a-vis Prosecution – A
Criminal Jurisprudential View of
POSCO Act, 2012
C. E. Pratap*
Introduction
Children are innocent and helpless and therefore they need
proper care and protection during the growing years so that their
full potential can be utilised for the development of the society.
They are the architects of the future of a nation so they should
be protected from all kinds of abuse and given opportunities for
their all round development. Child abuse is a state of emotional,
physical, economic and sexual maltreatment meted out to a person
below the age of eighteen and is a globally prevalent phenomenon.
Child sexual abuse is a clear violation of the basic human rights of a
child. Sexual abuse is inappropriate sexual behaviour with a child.
Child sexual abuse is not a recent phenomenon. It persisted across
ages yet a very large percentage of population of India feel that this
is a largely western problem and that child sexual abuse does not
happen in India. Since independence, India has developed its own
jurisprudence concerning children and recognizing their rights
has given paramount importance to their aspirations in the march
towards an inclusive and equitable society. Yet the problem of child
abuse has not received enough attention in India until the passing
of the first landmark legislation the Protection of Children from
Sexual Offences Act, 2012 which exclusively addresses the issue of
child abuse. The present paper attempts to trace out the relevant
statistics of child abuse in India, the scenario of child sexual abuse,
*
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the efficacy of child protection and the effectiveness of prosecution
with special reference to criminal justice system in India in the light
of recent enactment.

Child Sexual Abuse – Glaring Facts and Reality
Child abuse is shrouded in secrecy and there is a scheme of
silence around the entire subject. In fact there is a well entrenched
belief that there is no child abuse in India and certainly there
is no sexual abuse in the country until this belief was shattered
by the study undertaken by the Ministry of Women and Child
Development on Child Abuse in India in 2007. The few glaring facts
that emerge from this study are children on street, children at work
and children in institutional care reported the highest incidence of
sexual assault, 53.22% of children reported that they have faced one
or more forms of sexual abuse which means one out of every two
children have been a victim of sexual abuse atleast once, 50 percent
abuses are persons known to the child or in a position of trust and
responsibility. Another striking factor which was revealed in the
study was that most children did not report the sexual abuse to
anyone1. India is home to the largest child population in the world,
and almost 42 percent of its total population is under eighteen years
of age. The report of National Crime Records Bureau gives startling
figures of crime against children in India under different laws. A
total of 7,112 cases of child rape were reported in the country during
2011 as compared to 5,484 in 2010 accounting for an increase of 29.7
percent during the year 2011. Madhya Pradesh has reported the
highest number of cases (1,262) followed by Uttar Pradesh (1,088)
and Maharashtra (818). These three States altogether accounted for
44.5% of the total child rape cases reported in the country2. The
incidence of crime against women and children during 2012 was
2,44,270 3. This may not be the correct figure as in most of the cases
of this sort the victims, the parents or the family members may not
come forward to lodge complaints with the law enforcing authorities
due to social stigma and psychological implications involved. These
distressing facts highlight the gravity of the situation prevalent in
our country.
According to World Health Organisation, “child abuse or
maltreatment constitutes all forms of physical and or emotional
1.
2.
3.

Ministry of Women and Child Development, Survey on Child Abuse in India,
Government of India, 2007.
Shankar Kisanrao v. State of Maharashtra, 2013 Cri LJ 2595 at 2615 (SC).
National Crime Records Bureau Report, 2012
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ill-treatment, sexual abuse, neglect or negligent treatment or
commercial or other exploitation, resulting in actual or potential
harm to the child’s health, survival, development or dignity in
the context of a relationship of responsibility, trust or power.”4
Child sexual abuse includes fondling a child’s genitals, making the
child fondle the adult’s genitals, intercourse, incest, rape, sodomy,
exhibitionism and sexual exploitation. These acts must have to be
committed by a person responsible for the care of a child5. It is a sad
state of affairs that, in India the incidence of crime against children
is on the rise. In spite of several general and special statutes, the
State is unable to combat crime against children.

POSCO Act: New Legislative Vision for Child Protection
Sexual offences are hitherto covered under different provisions
of Indian Penal Code. But the dismal fact is that these provisions
do not provide for all types of sexual offences against children
and more importantly does not distinguish between adult and
child victims. The only way to overcome this issue of child sexual
abuse is to create an enabling environment through empowered
legislation and by making effective policy on child protection and
their successful implementation. The enactment of Protection of
Children from Sexual Offences Act, 2012 is one such genuine attempt
by the legislators to create the desired enabling environment by
empowering the children and strengthening the legal provisions for
their protection from sexual abuse and exploitation. The POSCO
Act is gender-neutral and defines a child as any person below the
age of eighteen years. In keeping with the best international child
protection standards, the Act provides for mandatory reporting of
sexual offences6. The Act purports to protect persons below the age
of 18 years from offences such as sexual assault, sexual harassment
and child pornography all of which have been accurately defined
for the first time and are accompanied by rigorous punishments
proportionate to the gravity of the crime. The Act also provides for
safeguarding interest and well being of the child at every stage of
the judicial process by incorporating child friendly procedures for
reporting, recording of evidence, investigation and trial of offences
and establishment of special courts and speedy trial of such cases7.
4.
5.
6.
7.

World Health Organisation : Report of the Consultation on Child Abuse Prevention,
Geneva, 1999, http://www.who.int/violence-injury-prevention/violation /neglect/
en/ Last accessed on 20/09/2014.
Dr. S.K. Chatterjee: Offences against Children and Juvenile Offence, (Central Law
Publications, Allahabad, 1st Edn., 2013), p.165.
Dr. S.K. Awasthi: Commentary on The Protection of Children from Sexual Offences Act,
2012, (CTJ Publications, Pune, 1st Edition, 2015), p.8.
POSCO Act, 2012, Statement of objects and reasons.
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The Act for the first time clearly defined the terms ‘Penetrative
sexual assault’8 ,‘Aggravated penetrative sexual assault’9 ,
‘Aggravated sexual assault’10 ‘Sexual harassment of the child’11,
‘Use of child for pornographic purposes’12. In fact, the wisdom of
the legislators is well brought forth in Sections 5 and 9 of the Act
which overtly classifies and penalizes the act of penetrative sexual
assault and sexual assault by a police officer, member of armed
forces, public servant, being on the management or on the staff
of a jail or remand home or protection home or observation home
as aggravated penetrative sexual assault and aggravated sexual
assault respectively to severely reprimand the persons who commit
such offences despite their high status and responsible post. These
provisions send out a strong message in general, which will aid in
wider curbing of such offences by public servants and by persons in
responsible posts.
Child sexual abuse is a critical pattern of crime which, if not
dealt appropriately, the interest of the child which is a fundamental
principle to be followed in the determination of a case involving
a sexual offence against a child has been laid down in various
international instruments and in the Preamble to the Protection of
Children from Sexual Offences Act, 2012 itself will be at jeopardy.
Thus the judicial officers, public prosecutors, the investigating
team comprising the police and Medico-Forensics, the State Legal
Services Authorities and the Juvenile Justice Boards must coordinately work for furthering the interest of the child. The POSCO
Act provides for the establishment of special courts to deal with
the offences under the Act keeping the paramount importance at
8.

Section 3, POSCO Act, 2012 defines the offence of Penetrative sexual assault.
Section 4, POSCO Act, 2012 provides for punishment for penetrative sexual assault of
not less than seven years which may extend to imprisonment for life and fine.
9. Section 5, POSCO Act, 2012 defines the offence of Aggravated penetrative sexual assault.
Section 6, POSCO Act, 2012 provides for punishment for aggravated penetrative sexual
assault of rigorous imprisonment for a term which shall not be less than ten years which
may extend to imprisonment for life and fine.
10. Section 9, POSCO Act, 2012 defines the offence of Aggravated sexual assault.
Section 10, POSCO Act, 2012 provides for punishment for aggravated sexual assault as
imprisonment of either description for a term not less than five years which may extend
to seven years and fine.
11. Section 11, POSCO Act, 2012 defines the offence of Sexual harassment.
Section 12, POSCO Act, 2012 provides for punishment for sexual harassment as
imprisonment of either description for a term which may extend to three years and shall
also be liable to fine.
12. Section 13, POSCO Act, 2012 defines the offence of use of child for pornographic
purposes.
Section 14, POSCO Act, 2012 provides for punishment for using a child for pornographic
purposes of rigorous imprisonment of a term which may extend to seven years and also
with fine.
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every stage of the judicial process. In order to secure an effective
implementation of the Act, recently the Apex Court has directed all
the States to designate special courts at the earliest 13.

Efficacy of Prosecution in Protecting the Interest of the Child
At the center of every child sexual abuse prosecution is the
story told by the child. The child’s story in the form of the initial
disclosure of abuse is usually the starting point of the investigation;
and the child’s story in the form of the evidence he or she gives
at trial is usually the foundation of the prosecution case. Thus the
fundamental objective that needs to be taken in to consideration
in all child sexual abuse case is the best interest of the child.
Sexual abuse can itself have dire long term negative psychological
consequences for its victims, but the degree of psychic trauma is
as much and perhaps more dependent on the way the child victim
is treated after disclosure then at the time of the offence itself. For
ensuring that the levels of psychic trauma are kept at minimal the
following aspects from criminal justice system point of view must
be looked into: first, minimizing the impact of the investigation,
secondly, minimizing the trauma of testifying.
The Protection of Children from Sexual Offences Act, 2012
gives ample protection to safeguard the interest of the child right
from the occurrence of the offence of sexual abuse and provides
a special mechanism for reporting the case. In keeping with the
best international child protection standards, the Act also provides
for mandatory reporting of sexual offences. This casts a legal duty
upon a person who has knowledge that a child has been sexually
abused to report the offence; if he fails to do so, he may be punished
with six months imprisonment and or a fine14. Thus, a teacher who
is aware that one of her students has been sexually abused by a
colleague is legally obliged to bring the matter to the attention of
the authorities. This is a very important salutary provision under
POSCO Act which is enacted with a view to safeguard and protect
the interest of child thereby having a penalising effect appended
to Section 21 and its non-compliance will lead to punitive sanction
under the ambit of criminal law. Section 19 mandates the procedure
for reporting of cases that any person including the child who has
13. Keynote address delivered by Hon’ble Mr. Justice P.Sathasivam, the then Chief Justice
of India during the Southern Regional Conference on POSCO Act, 2012 on 16.11.2013 at
Tamil Nadu State Judicial Academy, (2013) 4 MLJ (Crl) 17 at pg.19.
14. Section 21, POSCO Act, 2012.
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apprehension that an offence under this Act is likely to be committed
or has knowledge that such an offence has been committed, he shall
provide such information to:(a) the Special Juvenile Police Unit15 ; or
(b) the local police16.
Further every report given under Section 19 (1) shall be
ascribed an entry number and recorded in writing17 ; to be read
over to the informant18 and shall be entered in a book to be kept by
the Police Unit19. Where such report is given by a child, the same
shall be recorded in a simple language so that the child understands
contents are being recorded and in case contents are being recorded
in the language not understood by the child or wherever it is
deemed necessary, a translator or interpreter shall be provided to
a child if he fails to understand the same20. It also provides that
where the Special Juvenile Police Unit or local police is of the option
that the child against whom an offence has been committed is in
need of care and protection, then it shall after recording the reasons
in writing, make immediate arrangement to give him such care and
protection including admitting the child to the shelter home or to the
nearest hospital within twenty hours of the report21. It is provided
that the Special Juvenile Police Unit or local police shall, without
unnecessary delay but within a period of twenty four hours, report
the matter to the Special Court or where no Special Court has been
designated, to the Court of Session, including need of the child for
care and protection and steps taken in this regard. The Act, on the
other hand, also prescribes punishment for a person, if he provides
false information with the intention to defame any person, including
the child22.
For the purposes of providing a speedy trial the POSCO
Act provides for establishment of Special Courts23 and for speedy
15. This clause makes provision for reporting of offences. It provides notwithstanding
anything in the Code of Criminal Procedure,1973, any person (including the child), who
apprehends that an offence under the proposed legislation is likely to be committed
or has knowledge that such an offence has been committed, he shall provide such
information to the Special Juvenile Police Unit; or the local police.
16. Section 19 (1), POSCO Act, 2012.
17. Section 19 (2) (a).
18. Section 19 (2) (b).
19. Section 19 (2) (c).
20. Section 19 (4).
21. Section 19 (5).
22. Section 22.
23. Section 28.
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trial the evidence of the child to be recorded within a period of
30 days24 and the Special Court is to complete the trial within a
period of one year from the date of cognizance of the offence25.
The POSCO Act further incorporates child friendly procedures for
reporting, recording of evidence, investigation and trial of offences
which aim to ensure that the child is protected from intimidation,
whether intentional or not. These interalia include recording the
statement of the child at the residence of the child or at the place
of his choice, preferably by a woman police officer not below the
rank of sub-inspector26 and the police officer while recording the
statement of the child shall not be in uniform27. The police officer
making the investigation shall while examining the child, ensure
that at no point of time the child come in the contact in any way
with the accused28. Further no child shall be detained in the police
station in the night for any reason 29. The child should not be called
repeatedly to testify30 and no aggressive questioning or character
assassination31 of the child is done. The Special Court shall ensure
that dignity of the child is maintained at all times and that the
identity of the child is not disclosed at any time during the course
of investigation or trial32 except with the consent of the child or the
parents or guardian.
The police officer shall ensure that the identity of the child is
protected from the public media and the media have been barred
from disclosing the identity of the child without the permission of
the Special Court.33 The child rights activists say that POSCO Act,
which has helped overcome shortcomings in the Indian Penal Code
in dealing with child victims of sexual abuse, has several structural
deficits that need to be addressed34. Before this Act came in to force,
the police used the provision Section 354 I.P.C.35 , a bailable offence
in cases were girls complained of indecently touched. However the
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Section 35 (1).
Section 35 (2).
Section 24 (1).
Section 24 (2).
Section 24 (3).
Section 24 (4).
Section 33 (5).
Section 33 (6).
Section 33 (7).
Section 24 (5).
Neha Gupta, N.K. Aggarwal, M.S. Bhatia, ‘The Protection of Children from Sexual
Offences (POSCO)’, Forensic Psychiatry, Delhi Psychiatry Journal, October 2013; 16: (2),
pp.429-431.
35. Section 354, I.P.C. provides punishment for assault or criminal force to woman with
intent to outrage her modesty.
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corresponding provision under POSCO Act 36 is gender neutral. The
attempt to commit an offence under the Act mandates to be made
liable for punishment for up to half the punishment prescribed for the
commission of the offence37. The Act also provides for punishment
for abetment of the offence, which is the same as for commission
of the offence38 . This would cover trafficking of children for sexual
purposes.

Impact of the Investigation on a Child – Minimizing to a maximum extent
One of the primary causes of stress for children in the
investigative phase of proceedings is the number of times a
child may have to tell the story of their abuse. Those who may
interview the child in the course of the proceedings might include
police officers, social workers, lawyers, doctors, mental health
professionals. Continually having to repeat a harrowing story may
itself be a harrowing experience for children. The investigating
officers and judicial officers must try to avoid recurring interviews
of the victim. The Act provides for child-friendly pre-trial and trial
procedures to minimise the trauma felt by child victims and to
eliminate the possibility of re-victimisation at the time of trial. The
child friendly pre-trial procedures cast duties on the police and are
to be implemented at the time of reporting of offences and recording
of the child’s statement.39
While recording statement of a child videotaping interviews
through audio-video electronic means40 is permitted which have
the benefit of reducing trauma on the child victim by limiting the
number of interviews. Instead of the child having to recall the
account of abuse multiple times to different agencies as above
mentioned, the interview can be videotaped and passed along to
them. Further videotaping the interviews with child sexual abuse
victims also helps increase the reliability of their statements. Besides,
most disclosures in child sexual abuse cases occur first to family
members and then to other institutionalised, law enforcement
36. Section 7, POSCO Act, 2012 defines the offence of Sexual assault as whoever, with sexual
intent touches the vagina, penis, anus or breast of the child or makes the child touch the
vagina, penis, anus or breast of such person or any other person, or does any other Act
with sexual intent which involves physical contact without penetration is said to commit
sexual assault.
37. Section 18, Ibid.
38. Section 17.
39. Sections 19 to 26.
40. Section 26 (4).
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agencies who are not specifically trained to question children about
sexual abuse; consequently leading to errors in interviewing and
the child is more susceptible to suggestion and more subject to
confusion or imagined memory than an adult41. Keeping in mind
these problems, the POSCO Act permits to seek the assistance of a
translator or an interpreter, having such qualifications, experience
to assist in recording of evidence in such cases as provided under
Sections 26 (2), 26 (3) and 38 respectively. Further the Special Court
shall try cases in camera42 and in the presence of the parents of the
child or any other person in whom the child has trust or confidence.
In the common law system of criminal trial, cross examination
is generally considered to be the sine qua non method of testing
the credibility of a witness. The purpose of cross examination is to
unearth and discover the truth beyond any doubt. But there is a little
doubt that the strategies usually employed in cross examination are
more likely to confuse or intimidate a child witness than to lead to
the discovery of truth. The defence counsel must adopt a middle
path while testing and probing the child’s evidence so as to uphold
the rights of the victim and the accused.43 It is the duty of the judge
to set child-friendly atmosphere while recording of evidence and
give frequent breaks for child. It is also the duty of the presiding
judge to ensure that the child is not called repeatedly to testify in the
court.
Many children find the courtroom experience intimidating
and this intimidation can create stress in child victims. Under these
circumstances, a child can be a poor witness, and the process of
navigating the criminal justice system can compound a child’s
trauma. The POCSO Act, 2012 provides for a number of childfriendly procedures to be followed in the Special Court. In addition
to this, some measures can be out in place in the Special Court to
ensure that the child is not overcome by the circumstances. However,
the rights of the accused, for example that of cross-examination
of the child, must be protected while balanced against the rights
and needs of these child victims. Some of the ways to ensure the
child’s comfort is that screens are permanently in place in the
Special Courts for the witness stands for the children. Additionally,
the child-friendly courtrooms can be equipped with closed circuit
41. Supra note 13.
42. Section 37, POSCO Act, 2012.
43. Supra note 13 at pg.20.
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television capabilities, which allow the child to testify in a separate
room from the accused. Special waiting rooms should be provided
within the court premises to allow the families to wait in privacy
throughout the court proceedings. During criminal investigation
some minimum levels of protection are required in relation to any
interviews with the victim.

Conclusion
Thus it can be rightly concluded that Protection of Children
from Sexual Offences Act is a welcome piece of legislation, in that
it recognises almost every known form of sexual abuse against
children as punishable offences, leaving little room for ambiguity in
its interpretation. Further, by providing for a child-friendly judicial
process, the POSCO Act encourages children who have been victims
of sexual abuse to bring the offender to book and seek redress for
their suffering, as well as to obtain assistance in overcoming their
trauma by criminal justice system. It makes the different agencies
of the State, such as the police, judiciary and child protection
machinery, collaborators in securing justice for a sexually abused
child; working together, they can ensure that the child is given an
opportunity to obtain justice for harm suffered and begin the process
of rebuilding the child’s life and future. But the law enforcing
agencies such as police, the prosecution and the judiciary are at
times unable to deliver justice to the victims due to infrastructural
manacles. It is because of these reasons the Protection of Children
from Sexual Offences Act, 2012 is not a full fledged Act, it has to
be revamped and restructured to make it more effective. The bail
provisions for the offences committed under the POSCO Act must
be made very stringent. A time frame has to be set for collection
of physical clues, sending them for tests to forensic laboratory and
to tender expert opinion. The police should be empowered to file
final reports directly to the special courts established for the trial
of offences under the POSCO Act by making suitable amendments
to the relevant provisions of the Code of Criminal Procedure. As
it is evident from the aforesaid discussion that laws alone cannot
combat crimes against children, the attitudinal change and coordinated efforts among all the agencies will achieve the objectives
of this laudable legislation.

************

Reliability of Expert Opinions on
Forensic Data in Criminal Prosecutions
– A Critical Analysis
Arunkumar Rajan *

Introduction:
Reliability and admissibility of opinions given by experts
have always been an issue of debate in the courts of law. These
experts though third parties to a criminal case, the law provides
them with a special status than that of an ordinary witness that their
opinions carry a garb of trustworthiness when produced before
a court of law. Criminal prosecutions today depend a lot upon
the scientific analysis and forensic evidence for investigation of
contemporary crimes. Even courts issue verdicts relying upon the
forensic evidence and the opinion of some proclaimed expert which
forms the circumstantial evidence for the verdict.
The verdict of the criminal court usually depends upon the
extent to which either the prosecution or the defence is able to
exhaust their burden of proof and prove with greater proximity that
a criminal act could have or could not have happened. Obviously,
as the benefit of doubt falls in favour of the accused, it becomes
the premier function of the defence to create an impression of
dubiousness in evidence brought before it by the prosecution and
vice-versa.
Forensic evidence are mere probability data and hence experts
base their opinion on the likelihood ratio test for comparing two
possible probabilities and the inference with the greater proximity
to the case in issue is adopted. This is the primary reason why courts
*
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have to be very cautious while dealing with expert opinions. Hence,
it is quintessential to consider the fact as to whether the modern day
scientific evidence is really reliable to hold a person guilty of having
committed a crime.

The Likelihood Ratio Test
According to the standards prescribed by the Association
of forensic science providers (AFSP), of the United Kingdom,
the likelihood ratio test is the fundamental and the most reliable
test method followed by the forensic science experts to give their
inferences to the court of law1. Its application involves an expert
considering the likelihood of his or her findings, observations or
results given a pair of competing and exclusive propositions; one
that favours the prosecution case and one that favours the defence2.
In the Bayesian paradigm for presenting forensic evidence
to court, it is recommended that the weight of the evidence be
summarized as a likelihood ratio between two opposing hypotheses
of how the evidence could have been produced. Such likelihood
ratios are necessarily based on probabilistic models, the parameters
of which may be uncertain. It has been suggested by some authors
that the value of the likelihood ratio, being a function of the model
parameters, should therefore also be considered uncertain and that
this uncertainty should be communicated to the court3 . Lawyers
and judges often have insufficient training and background in
scientific methodology, and they often fail to fully comprehend the
approaches employed by different forensic science disciplines and
the reliability of forensic science evidence that is offered in trial.4&5
Thus, the reliability of the forensic evidence for indicting a
person is uncertain. The forensic results wholly depends upon
the decision of a human being, who is considered an expert in the
field, and entirely based upon his perceptions based on accepted
propositions of science derived from the results of a chemical test
or a numerical figure given by a scientific apparatus. Legal and
Scientific proposition alike are subject to dynamic change when they
face newer evidence. Therefore, an expert’s opinion on a forensic
data could suffer from the following drawbacks;
1.
2.
3.
4.
5.

AFSP (Association of Forensic Science Providers www.afsp.org.uk)
www.linkedforensics.com/assets/2011
Niko Brummer - http://arxiv.org
US National Academy of Sciences report [2009] “Strengthening forensic science in the
United States: a path forward.
http://www.forensicbasics.org/weighing-the-evidence/reliability
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a.		 Human Error: Though the forensic data are considered
as scientific results, it is finally a human being relates the
inferences. Hence human error could occur in process. An
illustrious example could be that of finger print comparisons,
where an expert compares the finger prints obtained from
a crime scene with that of the prints available on criminal
records. On November 4, 2012, the CBS News carried
reports of a woman who spent eight years behind bars for
the killing of a blind 94-year-old woman has been freed after
a fingerprint that was prosecutors’ crucial piece of evidence
against her was found not to be hers6.
b.		 Machinery Error: The error could also be because of some
scientific apparatus malfunction or due to some variance in
the chemical composition of a testing chemical.
c.		 Perceptive Error: The inference or opinion of one expert
might not comprehend with that of the opinion of another
expert. Each one might have his own theoretical justifications
for his opinion. Thus when perceptions of the experts differ
the evidence do not pose an error free environment for the
courts to rely upon it completely.
d. Bias error: Human bias is a cause for concern7 .The expert
must not consider matters that lie in the province of the
judiciary. To do so the expert would need to consider
contextual information from a range of sources beyond the
evidence being evaluated. Expert testimony could then be
influenced by subjective conscious or unconscious opinion
as to the guilt or innocence of the defendant8. Today the
media flares up an issue so much that as a result of the media
trial, the public usurps the role of the judiciary and declares
the accused as the offender.
Thus the reliability of forensic evidence in criminal
prosecutions is questionable as these opinions and scientific data
are not infallible as they portray mere probabilities or likelihood of
a particular fact and as a consequence, this leads to the benefit of
doubt going to the accused which sets him free. However, the courts
give greater importance to the forensic evidence and the expert’s
6.
7.
8.

http://www.cbsnews.com/news/lana-canen-freed-over-bad-fingerprint-evidenceafter-8-years-in-prison-for-indiana-murder/
The US National Academy of Sciences report [2009] “Strengthening forensic science in
the United States: a path forward” pp. 4-9 to 4-11.
The Reliability of Forensic Science – The Jury’s Back - www.linkedforensics.com.
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opinion while dealing with the contemporary modern crimes. Thus,
uncertainty remains as to whether these scientific propositions are
to be given greater importance than an ocular witness and as to what
would be the effect of conflict of opinions between the experts, and
what should the courts decide in these circumstances. Therefore,
the degree of probative value to be accorded to the expert’s opinion
on forensic data has to be examined.

Expert Opinion – Probative Value
The Latin maxim9 Experto Crede, which means an expert,
should be believed; seems to form the foundation for the provision
under Section 45 of the Indian Evidence Act, 1872. By reading of the
said provision10 , it would be clear that apart from describing who
an expert is and in what field can his opinion could be sought, Sir
James Stephens has given greater importance to the scope and the
extent to which the opinion of the expert is relevant through the
guiding illustrations.
However, as a general rule, the opinions or belief’s of third
persons are irrelevant and therefore inadmissible, and witnesses
are to state facts only, ie; what they themselves saw, or heard or
perceived by any other case11 and not to draw inferences from what
they see 12 . But there is a fundamental difference between an expert
witness and an ordinary witness; they are 13 ;
a. An expert’s evidence is not confined to what actually took
place but he can give his opinion on facts; eg a medical man
may give his opinion as to the cause of a person’s death
or injuries or effect or a poison, on facts stated by other
witnesses at the trial, although he may not have personally
attended the patient and observed things for himself.
b.		 An expert can speak about experiments made by him behind
the back of the other party. However, the latter is bound to
give an account of the experiments conducted by him for the
purpose of forming his opinion.14 The evidence of a doctor
conducting post mortem without producing any authority
in support of his opinion is insufficient to grant conviction
to an accused.15
9.
10.
11.
12.
13.
14.
15.

Concise Law Dictionary; P.Ramanatha Aiyar; Third edition, 2005.
Section 45 of the Indian Evidence Act, 1872
Section 60, Evidence Act, 1872
Babuli v. S, A 1974 SC 775 – Sarkar on Evidence
Sarkar on Evidence, 14th Edition, Reprint, 1997 – Page 770-771.
Section 51, Evidence Act, 1872
Mohd Zahid v. State of Tamil Nadu, 1999 Cr LJ 3699 (SC)
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c. An expert may cite text books of accredited authority in
support of his opinion and may refresh his memories by
reference to them16.
d. An expert may state facts relating to other cases bearing
similarity to the cases under enquiry, in order to support
his opinion. Here facts that are inconsistent with the opinion
of the expert are also relevant 17 .
Thus an expert is one who has acquired special knowledge,
skill or experience in any science, art, trade or profession, by practice,
observation, research or careful study,18 and his status in the Court
of law is far beyond that of an ordinary witness. However, it is a
well established rule that, the opinion of experts cannot be received
in evidence in cases where the subject matter of inquiry is such that
it may be presumed to lie within the common education, moving
in the ordinary walks of life 19. Requirement of expert evidence
about test firing to find out whether double barrel gun is in working
condition or not, not necessary 20.

Competency Of An Expert
It is the duty of the judge to decide whether the skill of any
person in the matter on which evidence of his opinion is offered
is sufficient to entitle him to be considered an expert. It is the
judge who is to decide the question of competency or fitness21. As
expressed by Mr. Justice Doe, when a witness is offered as an expert
three questions necessarily arise;
i.		 Is the subject concerning which he is to testify, one upon
which the opinion of an expert can be received?
ii.		 What are the qualifications necessary to entitle a witness to
testify as an expert?
iii. Has the witness those qualifications?
The first two questions are matters of law and the third is a
matter of fact 22.
16.
17.
18.
19.
20.
21.

Section 159, Evidence Act, 1872
Section 46, Evidence Act, 1872
Sarkar on Evidence, 14th Edition, Reprint, 1997 – Page 770.
New Eng Glass Co. vs. Lovell, 7 Cush, 319.
Jarnail Singh v. State of Punjab, AIR 1999 SC 321.
Bristow v. Secqueville, 19 LJ Ex 289; R. v. Silverlock, 1884, 2 QB 766; Balakrishna Das
Agarwal v. Smt. Radha Devi, A 1989 All 133, 141 (DB).
22. Rogers Expert Testimony s 17, 1883 Ed p 25 - Sarkar on Evidence, 14th Edition, Reprint,
1997 – Page 780.

232 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

An expert’s testimony is not admissible without asking any
questions as to what claims he has to the character of an expert.
The law requires that there should at least be a profession of special
qualifications on the part of a person who comes forward to depose
to matters lying beyond common knowledge23 though he need not
in every case be a professional expert 24 However, in any case an
expert must be like any other witness competent to testify, ie he
must not be prevented from understanding the questions put to
him, or from giving rational answers to those questions, by extreme
old age, disease, whether of body or mind, or any other cause of
the same kind 25. During cross examination, questions to test the
veracity of the expert witness, to discover his status and about his
position in life and to shake his credit or character can be asked
to expose the incompetency of the expert witness26. The fact that
the expert was not in a fit state of mind or health to form a proper
opinion; or is interested or corrupt; or has expressed a different
opinion at different times, may be elicited in cross-examination, or,
if denied independently proved 27.

Conflict of Opinion of Experts
The above discussions display the fact that an expert witness
like any ordinary witness has limitations on his testimony and his
opinion shall be taken into account and be treated as admissible by
the courts of law, only when it escapes the said limitation. However,
problems arise when there is a conflict in the opinion of the experts.
Then the question that bothers the court is which opinion is to
be relied upon. Both the opinions are relevant as one opinion
contradicts the other 28 . These kinds of situations arise mostly
in cases involving finger prints and foot prints. When there is a
conflict of opinion between the experts, then the Court is competent
to form its own opinion with regard to signatures on a document29.
This power is vested in the Court under Section 73 of the Indian
Evidence Act, 1872, wherein it is stated that in order to ascertain
whether a signature is that of a person, the court can itself compare
23. Rowley v. L&NW Rly Co. LR 8 Ex 221 - Sarkar on Evidence, 14th Edition, Reprint, 1997
– Page 780.
24. Per West J, in Timangavda v. Rangangavda, regular App No. 24 of 1877 printed in the
note to Hari Chintaman v. Moro, 11B 89, 101 - Sarkar on Evidence, 14th Edition, Reprint,
1997 – Page 780 – 781.
25. Sec.118, Indian Evidence Act, 1872.
26. Sec. 146, Indian Evidence Act, 1872
27. Alcock v. Royal Ex As S 13 QB 292; Gosling v. Alexander, 1902, 1 LR 139 - Sarkar on
Evidence, 14th Edition, Reprint, 1997 – Page 780.
28. Section 46, Indian Evidence Act, 1872
29. Kishan Chand v. Sita Ram, AIR 2005 P&H 156.
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it with any other signature which is proved to the satisfaction of
the court to belong to the concerned person. This applies even to
hand writings or seal and even to30 finger impressions. The opinion
of a handwriting expert given in evidence is no less fallible than
any other expert opinion adduced in evidence with the result that
such evidence has to be received with great caution. The opinion in
evidence may be worthy of acceptance if there is internal or external
evidence relating to the writing in question supporting the experts
view. The question in each case falls for determination on the court’s
appreciation of evidence31 .
Thus the evidence of an expert witness has to be tested like that
of any other witness, for even experts are liable to make mistakes32.
The court is not bound to accept the evidence of an expert, even
though there are no special reasons for not accepting it 33 .

Medical Evidence V. Ocular Evidence
There are occasions when the medical evidence given by the
experts directly contradict with the ocular evidence of the witnesses.
This kind of a conflict occurs mostly in murder trials where the
ocular evidence of the witnesses does not tally with the expert’s
opinion on the injuries caused to the victim. This kind of a situation
creates a doubt in the entire case of the prosecution and as obvious
the benefit of doubt goes to the accused. Where the evidence of the
witnesses for the prosecution is totally inconsistent with the medical
evidence or the evidence of the ballistics expert, it amounts to a
fundamental defect in the prosecution’s case and unless reasonably
explained it is sufficient to discredit the entire case34 . The opinion
given by a medical witness need not be the last word on the subject.
Such an opinion shall be tested by the court. If the opinion is bereft
of logic or objectivity, the court is not obliged to go by that opinion.
After all opinion is what is formed in the mind of a person regarding
a fact situation. If one doctor forms one opinion and another doctor
forms a different opinion on the same facts it is open to the judge
to adopt the view which is more objective or probable. Similarly if
the opinion given by one doctor is not consistent with probability
the court has no liability to go by that opinion merely because it is
30. Ins by Act 5 of 1899, S.3 – Sec.73, of the Indian Evidence Act, 1872.
31. Ram Narain v. State of Uttar Pradesh, AIR 1973 SC 2200
32. Baines v. Ram Sahai, A 1940 L 505 - Sarkar on Evidence, 14th Edition, Reprint, 1997 –
Page 821.
33. Public prosecutor v. Gopal; A 1941 M 551 IC 183. - Sarkar on Evidence, 14th Edition,
Reprint, 1997 – Page 821.
34. Ram Narain Singh v. State of Punjab, AIR 1975 SC 1727
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said by the doctor. Of course, due weight must be given to opinions
given by persons who are experts in the particular subject35. But
not more than that it is a relevant fact, the admissibility of which
depends upon its aptness to the circumstances of the case.
Where the medical evidence is at variance with ocular
evidence, it has to be noted that it would be erroneous to accord
undue primacy to the hypothetical answers of medical witnesses
to exclude the eyewitnesses’ account which had to be tested
independently and not treated as the “variable” keeping the medical
evidence as the “constant”. Where the eyewitnesses’ account is found
credible and trustworthy, a medical opinion pointing to alternative
possibilities cannot be accepted as conclusive. The eyewitnesses’
account requires a careful independent assessment and evaluation
for its credibility, which should not be adversely prejudged on the
basis of any other evidence, including medical evidence, as the sole
touchstone for the test of such credibility. The evidence must be
tested for its inherent consistency and the inherent probability of
the story; consistency with the account of other witnesses held to be
creditworthy; consistency with the undisputed facts, the “credit” of
the witnesses; their performance in the witness box; their power of
observation etc. Then the probative value of such evidence becomes
eligible to be put into the scales for a cumulative evaluation.36
Ordinarily, the value of medical evidence is only corroborative.
It proves that the injuries could have been caused in the manner
alleged and nothing more. The use which the defence can make of
the medical evidence is to prove that the injuries could not possibly
have been caused in the manner alleged and thereby discredit the
eye-witnesses. Unless, however the medical evidence in its turn
goes so far that it completely rules out all possibilities whatsoever
of injuries taking place in the manner alleged by eyewitnesses, the
testimony of the eye-witnesses cannot be thrown out on the ground
of alleged inconsistency between it and the medical evidence.37 In
any event unless the oral evidence is totally irreconcilable with the
medical evidence, it has primacy.38
35. State of Haryana v. Bhagirath & Ors., (1999) 5 SCC 96
36. Thaman Kumar v. State of Union Territory of Chandigarh, (2003) 6 SCC 380; and
Krishnan v. State, (2003) 7 SCC 56
37. Solanki Chimanbhai Ukabhai v. State of Gujarat, AIR 1983 SC 484, Mani Ram & Ors. v.
State of U.P., 1994 Supp (2) SCC 289; Khambam Raja Reddy & Anr. v. Public Prosecutor,
High Court of A.P., (2006) 11 SCC 239; and State of U.P. v. Dinesh, (2009) 11 SCC 566
38. State of U.P. v. Hari Chand, (2009) 13 SCC 542
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Thus, the position of law in cases where there is a contradiction
between medical evidence and ocular evidence can be crystallised to
the effect that though the ocular testimony of a witness has greater
evidentiary value vis-vis medical evidence, when medical evidence
makes the ocular testimony improbable, that becomes a relevant
factor in the process of the evaluation of evidence. However, where
the medical evidence goes so far that it completely rules out all
possibility of the ocular evidence being true, the ocular evidence
may be disbelieved.39

Conclusion
Human judgement is fallible. Human knowledge is limited
and imperfect. An expert witness however impartial he may wish to
be, is likely to be consciously prejudiced in favour of the side which
calls him. The mere fact of opposition on the part of the other side
is apt to create a spirit of partisanship and rivalry, so that an expert
witness is unconsciously impelled to support the view taken by his
own side. Besides it must be remembered that an expert is often
called by one side simply and solely because it has been ascertained
that he holds views favourable to its interests 40 .
Thus, the following cardinal principles have to be followed
when dealing with expert opinions;
1.		 Experts are fallible and are likely to be consciously prejudiced
in favour of the side which calls him.
2.		 When experts give no data in support of their opinion, they
should be rejected.41
3.		 Where experts contradict each other, their evidence carries
no weight.42
4.		The reliance to be placed on an expert opinion must
necessarily depend on the facts and circumstances of a
particular case.43
39. Abdul Sayeed vs. State of Madhya Pradesh, Criminal Appeal No. 1243 Of 2007; Supreme
Court Of India
40. Hari Singh v. Lachmi, 59 IC 220; 3 Lah LJ 110; Diwan v. R, A 1933 L 561 - Sarkar on
Evidence, 14th Edition, Reprint, 1997 – Page 821.
41. Pribhu v. Secy of S, A 1931 l 364 - Sarkar on Evidence, 14th Edition, Reprint, 1997 – Page
821.
42. Sadiaa v. Ata, A 1933 L 885; Molar v. Dindayal, A 1974 P&H 302 - Sarkar on Evidence,
14th Edition, Reprint, 1997 – Page 821.
43. Ladharam v. R, A 1945 S 4. 1944 Kar 305. - Sarkar on Evidence, 14th Edition, Reprint,
1997 – Page 822.
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5.		 In any event unless the oral or ocular evidence is totally
irreconcilable with the medical evidence, it has primacy
6.		 The Court is not bound to accept the evidence of an expert,
even though there are no special reasons for not accepting it.
Therefore the likelihood ratio test applied by the scientific and
forensic experts only displays a probability of a certain fact and is
subject to contradiction by another expert based on some theoretical
justification. Hence Courts have to be very cautious while dealing
with expert opinions and bear in mind that they are the least reliable
evidence unless they attribute to the facts and circumstances of case
with ample grounds to rest their opinion.
Alas, all judicial probing are to find the truth and in the
process the words of Sir William Blackstone have to be borne in
mind:
“All presumptive evidence of felony should be admitted cautiously;
for the law holds it better that ten guilty persons escape,
than that one innocent party suffer.”44

************

44. Commentaries on the Laws of England, published in the 1760s- http://en.wikipedia.
org/wiki/Blackstone

Legal Inconsistencies And Barriers in
Commercial Surrogacy in India
Sonali Kusum *

India has legalized commercial surrogacy since the year
20021. The judgment of Supreme Court of India formally legalized
surrogacy in commercial form in the landmark case of Baby Manji
Yamanda v. Union of India2 wherein the court held commercial
surrogacy is legal in India and described “commercial surrogacy
as a form of surrogacy in which a gestational carrier is paid to carry
a child to maturity in her womb”. Further the court enumerated
favourable reasons for legalizing surrogacy in India with availability
of excellent medical infrastructure, high international demand and
ready availability of poor surrogates and for these reasons the
court acknowledged that “surrogacy in India is reaching industry
proportions.” Having legalized commercial surrogacy in the same
tone, the court admitted not only the void in law but also the
irregularities taking place in the absence of law by calling surrogacy
as money making racket.3 This judgment of the apex court legalizing
of commercial surrogacy was upheld and reiterated in the case of
Jan Balaz v. Anand Municipality and Ors4. In both these cases the
court directed at the formulation of a statutory law to regulate the
same.
*
1.

2.
3.
4.

Asst. Professor,School of Law, TISS, Mumbai,( Ph.D Research Scholar, NLSIU Bangalore).
Cara Luckey, commercial surrogacy: is regulation necessary to manage the industry?,
wisconsin journal of law, gender & society [Vol. 26:2, 2/8/2012 3:02 PM, available at
http://hosted.law.wisc.edu/wjlgs/issues/fall_2011/luckey.pdf (Last visited Feb. 15,
2015)
(2008) 13 S.C.C. 518.
Ibid, ¶ 3.
AIR 2010 Guj 21 .
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		 Following this, a Bill namely The Assisted Reproductive
Technologies (Regulation) Bill 20105 has been formulated by the
Ministry of Health & Family Welfare and ICMR Delhi which seeks
to regulate the conduct of Assisted Reproductive Technologies (here
after refferred to as )ART as well as to stop misuse of the technology.
In keeping with the supreme court ruling, the ART Bill legalizes
Commercial surrogacy under its relevant provision by providing
for the surrogate mother to be paid monetary compensation for
agreeing to be surrogate or gestational carrier under the surrogacy
agreement6. Besides, there are other similar provisions in the Bill
which provide for monetary payment to surrogate mother for
successive embryo transfer by the intending couples7. The Bill also
provides for the egg donor and surrogate mother to be paid by the
ART Bank under relevant sections 8 . Thus, it is apparent that one of
the salient feature of the Bill is the large scale legalizing commercial
surrogacy in India.
However at present the ART Bill is awaiting enforcement
and in pendency and therefore the Bill has no legally valid binding
effect.
Despite the court judgment as well as the provisions of ART
Bill, legalizing commercial surrogacy, yet this form of commercial
surrogacy is fraught with many legal complications in India. First
and foremost commercialization of surrogacy as proposed in the
draft ART Bill 2010 is found to be inconsistent with the tenets of
existing statutes or legislations secondly for its failure to comply
with the mandate of international human rights conventions and
inconsistency with established legal principles. These are briefly
discussed as follows:

I. Issues of Definition of legal parentage under ART Bill :
Firstly the Indian Evidence Act under its relevant section sets
the basic ground rule which establishes the paternity of the child
and the presumption of legitimacy of birth for all legal purposes
under the Indian law. This rule in very simple terms states that “a
child born during the continuation of a Marriage, the husband of the
5.

6.
7.
8.

The Assisted Reproductive Technologies (Regulation) Bill - 2010 (Draft), Ministry
of Health & Family Welfare Govt. Of India, New Delhi & Indian Council of Medical
Research New Delhi, available at http://icmr.nic.in/guide/ART%20REGULATION%20
Draft%20Bill1.pdf (Last visited Feb. 15, 2015) [hereinafter ART Bill 2010].
Ibid, ART Bill 2010, § 34 (3).
Ibid, ART Bill 2010, § 34 (9).
Ibid, ART Bill 2010, § 26 (6).
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woman giving birth is presumed to be father of the child” 9 . Taking
after this law, the women giving birth during the continuation of
valid wed lock is held as the mother in the eyes of law. Consequently
on this determination of motherhood, fatherhood or parentage of
the child is determined to vest in a person who is the husband of
the mother. Thus applying the logic of this law in case of surrogacy,
the surrogate mother and her husband may be legally presumed to
be the legal mother, father of the surrogate child. On the other side,
the ART Bill under its relevant provision states that the intending
father or the intending couple shall be the parent of the child not
the surrogate mother or her husband10 and it is the intending father
whose name shall be mentioned in the birth certificate of the
surrogate child as the parent11 . The surrogate mother is specifically
removed from the claim of parenthood 12 . However, such provisions
of ART Bill stipulating of parentage runs counter to the existing
cardinal law of legal presumption of parentage.
This rule of legal presumption under evidence law also implies
that the act of gestation, delivery with the wedlock is the criteria
for legal recognition of motherhood and consequently parentage
of the child where under the ART Bill the criteria for vesting legal
parentage is based on the intent or intention of the couple to raise
the child and attain parentage. Hence there are marked difference
in the conceptualization, legal definition of parentage and also in
the distinct criteria of conferring parentage. This may give rise to
many complications.

II. Issues of Legality, enforceability and remedies against
breach of surrogacy agreement :
The provisions in the ART Bill providing for legal validity
and enforceability of surrogacy agreement just as any other contract
does not go well with the tenets of the Indian contract Act and the
reasons for the same are identified and briefly discussed.

9.
10.
11.
12.

Ibid, § 112.
ART Bill 2010, supra note 6 at § 35 (1).
Ibid, § 35 (7 ).
Ibid, § 34 (4) of ART Bill 2010 .
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a. Lack of free informed consent and economic coercion, consent
induced by coercion –
Surrogacy agreement is defined under the ART Bill primarily
as a contract enforceable in India sought to governed by the existing
Indian contract Act 13 . But in actual practice, the very fundamental
precondition for an agreement to be called as contract is not satisfied
by the surrogacy agreement. The contract Act stipulates that “a
contract between the person(s) availing of assisted reproductive
technology and the surrogate mother” or in another words as all
agreements are contract if they are made by the free consent of the
parties” 14 and that ‘consent is said to be free when it is not caused
by coercion, inducement’15 . This signifies free, informed, voluntary
consent is the crucial in terming an agreement as legally binding
contract. But this foundational prerequisite of free consent is not
complied in case of surrogacy agreement. It may be observed that
in entering, signing surrogacy agreement by the surrogate mother
there is want of free consent and economic coercion or compulsion
and in certain cases inducement for the same.
The surrogate mothers usually belong to disadvantaged
socio economic background who are generally unfamiliar with
English language, illiterate or barely educated to scribble their
names or sign in the local language16, they are not in a position to
understand the contents of the agreement which include an array
of legal terminology as suits, compensatory damages ,medical
jargons as in vitro fertilization, artificial insemination, financial
terms as cheque payment,online bank transfer , escrow account ,
others and the implications arising from the same. Along with this
the surrogate mothers are mostly poor , living below the poverty
line and caught in long and short term debt including reclaiming
house mortgage, education for children , medical treatment costs
which coerce or compel these women to be surrogate mothers 17 .
As appropriately described by one of the surrogate mother in her
testimony that “surrogacy is no choice but compulsion18. Under
13.
14.
15.
16.

ART Bill 2010, supra note 6 at § 2 cc.
ICA 1872, supra note 6 at ICA § 10.
Ibid, §14.
SAMA, Birthing A Market A Study on Commercial Surrogacy, Sama–Resource Group
for Women and Health 2012, available at http://www.samawomenshealth.org/
downloads/Birthing%20A%20Market.pdf/(Last visited Feb. 15, 2015)
17. Ishika Arora, WOMBS FOR RENT: OUTSOURCING SURROGACY TO INDIA,
Prospect Journal of International Affairs at UCSD, January 10, 2012, available at http://
prospectjournal.org/2012/01/10/wombs-for-rent-outsourcing-surrogacy-to-india-2/
(Last visited Feb. 15, 2015)
18. Amrita Pande, Wombs in Labor, Transnational Commercial Surrogacy in India,
Columbia University Press, ISBN: 9780231169905, September 2014
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such context, surrogate mothers without such knowledge and
understanding of the contents of the agreement sign the agreement
only in the dire need for monetary sum. The very legal foundation
of the agreement is flawed for the want of free consent and consent
caused by economic coercion or financial inducement to earn this
large size of money to ease of the financial debts hence defeating the
consent altogether.
b. Enforceability of surrogacy contract outside India involving
foreign couples:
The enforceability of surrogacy agreement as a legally binding
contract both within India and outside India is questionable. At this
point , it may well be stated that the ART Bill expressly imposes
the territorial or geographic limitation on the enforceability of
surrogacy agreement by declaring it to enforceable within India
only. This means in foreign legal jurisdictions the surrogacy
agreements have no legal effect rather these are null and void.
These issues particularly affect the foreign intending couples who
enter into surrogacy agreement in India but on their return back to
respective foreign legal jurisdiction find the agreement of no legal
value. This was clearly evident in the case of Baby Manji 19 where
Japan refused to accord legal recognition to surrogacy agreement
entered in India as Japan prohibits surrogacy due to breach of
legal definition of motherhood provided under its civil code20.
Similarly in case of Jan Balaz 21 Germany rejected legal recognition
to surrogate motherhood as a means of attaining parenthood,
and any such surrogacy agreement to this effect as Germany bans
commercial surrogacy under its laws 22 .
c. Inapplicability of remedies for the breach of contract :
In addition to this the remedies for the breach of agreement
as listed under the Indian contract law as legal action or suit for
damages23 may not be applicable in case of surrogacy arrangement
owing to typical situation and context of the surrogate motherhood.
This may be seen where the surrogate mother due to her emotional
attachment refuses to handover the custody of child after birth, or
19. Supra note at 3.
20. Japaneese Civil Code, (Japanese: 民法 Minpō) , Government of Japan, Ministry of Justice,
Government of Japan, Act No. 89 of April 27, 1896, available at http://www.moj.go.jp/
content/000056024.pdf(Last visited Feb. 15, 2015)
21. Supra note at 5.
22. Germany Federal Embryo Protection Act 1990., 13th December 1990 available at http://
www.auswaertiges-amt.de/cae/servlet/contentblob/480804/publicationFile/5162/
EmbryoProtectionAct.pdf(Last visited Feb. 15, 2015)
23. ICA 1872, Supra note at 15 § section 73 to 75.
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where surrogates seeks to terminate her pregnancy in these cases
the intending couple may not bring a suit for specific performance
against the surrogate mother and force her to continue the pregnancy
against her will or surrender the child or alternatively it may be
difficult to quantify and calculates damages for such actions.
Thus on various grounds surrogacy agreements not only are
inconsistent with the basic tenet of contract law but also raise issues
that challenge the enforceability, legality of this as a legally valid
contract.

III. Issue of right to reproductive freedom to termination of
pregnancy :
The ART Bill is drafted with clear disregard and indifference to
the reproductive freedom guaranteed under the relevant provisions
of the MTP Act24 Under this legislation any adult Indian women may
seek termination of her pregnancy upto 12 weeks from a registered
medical practitioner subject to the conditions as prescribed under
the Act 25 26 , thus this legislation provides women a qualified right
to seek abortion on medical grounds. The Act enumerates certain
grounds on which pregnancy may be terminated by women , one
such ground is the risk to the life of the pregnant woman or of
grave injury physical or mental health27coupled with determination
of extent of risk based on pregnant woman's actual or reasonable
foreseeable environment 28 .
But under the ART Bill there is no mention or rather complete
omission of any such provision dealing with the right of surrogate
mother to seek termination of her pregnancy in compliance with
the provisions of this law. On the contrary the ART Bill imposes
both positive and negative legal obligation on the surrogate mother
not to engage in any conduct that may harm the surrogate child in
womb and correspondingly to maintain such conduct that ensures
well being of the surrogate child including subjecting the surrogate
mother to life support, multiple pregnancy, foetal reduction among
others. Failure on the part of the surrogate mother to comply with
the same may be deemed as breach of contractual obligation on the
part of the surrogate mother for which she may be held liable for
24. Medical Termination Of Pregnancy ( MTP ) Act, 1971. (Act No. 34 of 1971) 10th August
1971.
25. Ibid, Sec 3 ( 2).
26. Ibid, Sec 3 (b).
27. Ibid, Sec 3 (2)( i).
28. Ibid, Sec 3 (3).
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legal action or she may be prosecuted against for the same. This
eventually results in denial of right to seek medical termination of
pregnancy of surrogate mother which is an established statutory
right guaranteed to every women in India including the surrogate
mother. Such provisions in the ART Bill would amount to arbitrary
interference with the exercise of the statutory right which may not be
acceptable. In this regard, it may be noted that either the termination
or the continuation of pregnancy is one of the basic reproductive
freedom enjoyed by women and such freedom is intrinsically
linked to right to dignity, bodily autonomy integrity, right to the
person of women which are the core constituents of right to life and
liberty of an individual under Article 21 of constitution of India .
Denial or Omission to address such freedom for women is violation
of basic right to life , dignity integrity of the person of women
which is violative of both constitutional fundamental right, and the
statutory right under Protection of Human Rights Act 1993 29 as
well as human right under International Human Right Conventions
namely UDHR30, ICCPR 31 CEDAW 32 all these instruments similarly
uphold the right to right to dignity , life, liberty of person. Thus
surrogacy constitutes a contract controlled pregnancy wherein the
surrogate mother is paid under the surrogacy agreement as per
the necessary terms and conditions which regulates the surrogate
mother pregnancy or her bodily freedom at the exclusion of her basic
human right and freedom purely on monetary considerations. This
is the opposite of the national and international legal instruments.

IV. Issues of payment in exchange of custody, guardianship
rights:
There is an underlying commonality in both the laws the
ART Bill, providing for the transfer of the custody, parentage rights
of the child from one set of parent to another parent, but in the ART
Bill there is monetary exchange or payment under an agreement
where as under the Adoption law33 the same is prohibited and
29. The Protection of Human Rights Act 1993, Act No. 10 of 1994 (8th January, 1994).
30. Universal Declaration of Human Rights, 10 December 1948, 217 A (III), available at
http://www.refworld.org/docid/3ae6b3712c.html (Last visited 15 February 2015).
31. UN General Assembly, International Covenant on Civil and Political Rights, 16 December
1966, United Nations, Treaty Series, vol. 999, p. 171, available at: http://www.refworld.
org/docid/3ae6b3aa0.html (Last visited 15 February 2015).
32. Convention on the Elimination of All Forms of Discrimination against Women New
York, Resolution 34/180, Official Records of the General Assembly of the United
Nations, Thirty-fourth Session, Supplement No. 46 (A/34/46), p. 193. (18 December
1979). available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.
aspx (last visited March 5, 2015).
33. The Hindu Adoptions and Maintenance Act, 1956 [Act No.78 of 1956][21st December,
1956]
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penalized as an offense under the law. Thus there is a clear antithesis
between surrogacy and adoption law. Certain provisions in the /
The ART Bill providing for monetary payment or financial returns
to be made from intending couple as one parent or guardian to
another parent as surrogate mother and her husband for gaining
the transfer or exchange of custody , parentage rights of the child
runs counter to the basic premise of adoption law at national level
as prescribed under the Hindu Adoption Maintenance law which
prohibits monetary payment for gaining custody or parentage or
guardianship over the child 34 as well as at the international level
as prescribed under the Hague Convention on the Protection of
Children and Co-operation in Respect of Intercountry Adoption35,
both these instruments prohibit payment in consideration of the
adoption of any person.

V. Issues of sex selective surrogacy:
Considering the skewed sex ratio and alarming rise in cases
of female foeticide , pre birth sex selection through Pre-Conception
and Pre-Natal Diagnostic Techniques are strictly prohibited in India.
The Pre-Natal Diagnostic Techniques (Regulation and Prevention
of Misuse) Act 199436 has been amended in the year 2003 as the PreConception and Pre-Natal Diagnostic Techniques (Prohibition of
Sex Selection) Act 2003 (PC & PNDT Act) to bring the contemporary
pre conception sex selection techniques used by infertility clinics
under its regulatory purview.
In the landmark case of Voluntary Health Association of
Punjab v. Union of India & Others37 , the Supreme Court has
brought all the infertility clinics under the ambit of PCPNDT for
better enforcement of the Act. But in actual implementation it
has not been effective. Accordingly the ART Bill prohibits sex
selective surrogacy 38 but the ART Bill permits the conduct of Pre
genetic diagnosis (PGD)39 which is misused for sex selection. It has
been found pursuant to research study that PGD while screening
for genetic disease also screens for sex linked diseases which
34. Ibid § 17.
35. Hague Conference on Private International Law, Hague Convention on the Protection of
Children and Co-operation in Respect of Intercountry Adoption, ( Article 3, 4 ) 29 May
1993, 33, 1 May 1995, available at: http://www.refworld.org/docid/3ddcb1794.html
[accessed 1 March 2015].
36. The Pre-Natal Diagnostic Techniques (Prohibition of Sex-Selection) Act, 1994 Act No. 57
OF 1994 [20th September, 1994].
37. Writ Petition (Civil) No. 349 of 2006(unreported).
38. ART Bill 2010, supra note 6 at § 25, 37.
39. ART Bill 2010, supra note 6 at § 24.
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determines the sex of the foetus accordingly sex selective surrogacy
is facilitated. The research studies have clearly indicated the role
of ART in sex selection , UN Women, UNFPA in their report titled
‘Implementation of the PCPNDT Act in India: Perspectives and
Challenges’ April 2010 which list ART technology Surrogacy as
the contemporary trend in sex selection.40 During this pendency of
Bill, the infertility clinics do not comply with any law and conduct
gender selection under the garb of conducting Pre-implantation
Genetic Diagnosis (PGD) with no stringent legal action against the
same. it may be rightfully mentioned here that in Varsha Laxman
Deshpande v. The Municipal Commissioner41 a NGO based in
Mumbai filed a complaint at the magistrate court against a hindi film
actor for conducting the genetic testing including PGD and other
techniques to ensure the birth of male surrogate child thus violation
of the PCPNDT Act, following this the Mumbai HC issued a legal
notice against the film celebrity and the court directed the civic body
for necessary investigation in the same. Thus it is obvious that the
Bill may lead to misuse of technology and may cause secretive sex
selection under the guise of using genetic testing techniques during
surrogacy.
VI. Failure of India’s international human right commitment
to United Nation Convention on Right of the Child (UNCRC)
prohibiting offense of child traffickingConsidering India’s international human rights commitment,
obligations to (UNCRC) 198942, Its Optional Protocol to the
Convention on the Rights of the Child on the Sale of Children 43
prohibiting sale of child and India’s ratification of UNCRC thereby

40. National Institute of Public Cooperation and Child Development, A Socio-cultural Study
of the Declining Sex Ratio in Delhi and Haryana, New Delhi,2008, available at http://
nipccd.nic.in/reports/esratio.pdf see also , UN Women, UNFPA , Sex Ratios and Gender
Biased Sex Selection History, Debates and Future Directions 2014 UN Women available
at http://asiapacific.unfpa.org/webdav/site/asiapacific/shared/Publications/2014/
Sex-Ratios-and-Gender-Biased-Sex-Selection.pdf(Last visited Feb. 15, 2015).
41. WP.4164.2013 See Also, Agencies, HC notice to Shah Rukh Khan, BMC in sex
determination case, the health site, December 9, 2013 available at http://www.
thehealthsite.com/news/hc-notice-to-shah-rukh-khan-bmc-in-sex-determination-case/
(Last visited Feb. 15, 2015) - Unreported.
42. UN Convention on the Rights of the Child 1989, UN General Assembly resolution 44/25
of 20 November 1989 , U.N. Doc. A/44/49 (1989) (2 September 1990)available at http://
www.ohchr.org/en/professionalinterest/pages/crc.aspx (last visited March 7, 2015 ).
(India ratified United Nation’s Child Rights Convention on 11 Dec 1992).
43. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children supplementing the United Nations Convention against Transnational Organized
Crime, New York, United Nations, Treaty Series, vol. 2237, p. 319; Doc. A/55/383, 15
November 2000. https://treaties.un.org/pages/viewdetails.aspx?src=ind&mtdsg_
no=xviii-12-a&chapter=18&lang=en(last visited March 7, 2015 ).
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enactment of Child Commission Act44 which reinforce India’s
allegiance and commitment to UNCRC along with the constitutional
provision which prohibits human trafficking 45 . Under such context,
India‘s legalization and large scale practice of commercial surrogacy
without strict, effective regulation on checking or controlling the
illegalities associated with it including trafficking or sale of child
under the garb of commercial surrogacy merits both consideration
and criticism.
It may be pertinent to mention here that though the ART Bill
in its very preamble and statement of objectives seeks controlling
misuse of surrogacy.46 But it has been found that the ART Bill 2010
provides for a range of offences and penalties under its relevant
section47 but the Bill does not provide for the offense of child
trafficking as misuse of surrogacy among them. Such absence of
provision does not go well with India’s commitment to UNCRC
mandate, protection of child rights and prevention, controlling of
child trafficking among others.
Such omission has led to misuse of technology and cases of
trafficking of children. It may be worthwhile to mention a recent
case of child trafficking under the garb of commercial surrogacy
wherein the a gynecologist running an infertility clinic at Porbander
Gujarat are charged under human trafficking, It has been reported in
the news recently that a “Gujarat doctor booked for selling baby”48.
The Police had leveled charges for illegally selling babies under
several sections of Indian Penal Code IPC for illegally selling off
the baby, intentional fraud and offence of conspiracy. In California,
USA Theresa Erickson an internationally renowned reproductive
law attorney based in California who has been charged for baby
selling by running an illegal surrogate baby ring under the garb of
commercial surrogacy as she sought to create genetically desirable
babies for over $100,000 each and auctioned these children online
and obtained fake parental order deceiving the court of California

44. Commissions for Protection of Children Act, Act No. 4 of 2006, (20th January,2006).
45. V.N. SHUKLA, CONSTITUTION OF INDIA 131 (M.P.Singh ed., 2008) , “art” 23
(Constitution of India, ed., 2008).
46. ART Bill 2010, supra note 6 at Preamble, Statement of objective.
47. ART Bill 2010, supra note 6 at § 37 to 42 .
48. Press Trust of India ,doctor accused of selling babies , ND TV Ahmedabad , January 31,
2013, available athttp://www.ndtv.com/article/cities/ahmedabad-doctor-accused-ofselling-babies- 324934 (last visited March 7, 2015).
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and prospective parents 49. She has been charged with human
trafficking, conspiracy, fraud and subject to criminal sanctions at
the Federal Court in San Diego50.
In many foreign legal jurisdictions, commercial surrogacy is
held as baby selling or sale of child or offering baby for a price
under surrogacy agreement equivalent to making baby into
commodity. This was explicitly established in the case of Re Baby
M case of New Jersey 51 which held commercial surrogacy as baby
selling and breach of public policy and therefore strictly prohibited
the same.
In keeping with this reasoning several other foreign legal
jurisdictions have prohibited commercial surrogacy amounting
to child trafficking. UK Under the UK Human Fertilization and
Embryology ( HEFA) Act 52 2008 , New South Wales, Australia
Surrogacy Act 53 2010, Canada Assisted Human Reproduction Act
54
and in many European nations as France under its French Civil
Code 55 , Germany Federal Embryo Protection Act 56, Italy Medically
Assisted Procreation Act 57 , Sweden Genetic Integrity Act 58 .

49. FBI San Diego Division , U.S. Attorney’s Office,
Baby-Selling Ring Busted, U.S.
Attorney’s Office Southern District of California, San Diego Press Releases 2011 ,August
09, 2011, available at http://www.fbi.gov/sandiego/press-releases/2011/baby-sellingring-busted(last visited March 7, 2015 ).
50. JENNIFER LAHL, Surrogacy Attorneys Caught Exploiting Women, Selling Babies,
life news, AUG 19, 2011 available at HTTP://WWW.LIFENEWS.COM/2011/08/19/
SURROGACY-ATTORNEYS-CAUGHT-EXPLOITING-WOMEN-SELLING-BABIES/
(last visited March 7, 2015 ).
51. (537 A.2d 1227, 109 N.J. 396 (N.J. 1988).
52. UK Human Fertilization and Embryology Act 2008, (c 22), Introductory Objective,
available at http://www.legislation.gov.uk/ukpga/2008/22/introduction (last visited
Jan. 25, 2015).
53. Australia , New South Wales Surrogacy Act 2010, No 102, Part I, Preliminary, available
at http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact%20AND%20
Year%3D2010%20AND%20no%3D102&nohits=y (last visited Jan. 25, 2014).
54. Government of Canada , Ministry of Law & justice, Canada, Assisted Human
Reproduction Act, S.C. 2004, c. 2 , Assented on 2004-03-29 , http://laws-lois.justice.
gc.ca/eng/acts/A-13.4/page-1.html ,
55. French Civil Code(1804) Decreed 8th of March, 1803. Code Napoleon; or, The French
Civil Code. Literally Translated from the Original and Official Edition, Published at
Paris, in 1804
56. Centre for German Legal Formation, Germany The Embryo Protection Act 1990,
Gesetz zum Schutz von Embryonen (Embryonenschutzgesetz – ESchG), no. 35/ 1988,
13th December 1990 available at http://www.auswaertiges-amt.de/cae/servlet/
contentblob/480804/publicationFile/5162/EmbryoProtectionAct.pdf(Last visited Feb.
15, 2015)
57. Italy Medically Assisted Procreation Act 2004, Act No 45, February 24, 2004 available at
http://www.ieb-eib.org/en/pdf/loi-pma-italie-english.pdf(last visited Jan. 25, 2015).
58. The Genetic Integrity Act (2006:351), Swedish Code of Statutes no 2006:351, 18 May
2006, available at http://www.smer.se/news/the-genetic-integrity-act-2006351/(last
visited Jan. 25, 2015).
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Considering such illegalities, misuse, malpractices associated
with surrogacy among other issues the Law commission undertook
a review of the same and generated a report on the same. It may
be appropriate to refer to the Law Commission Report titled as
No. 228 of the year 2009 59 which recommends against commercial
surrogacy and supports altruistic surrogacy to be legalized in India.
But the ART Bill clearly does not pay attention to the same. India
has signed and ratified UN Child Right Convention UNCRC 198960
and seeks to protect and promote child rights and prohibits child
trafficking.
VII. Failure of India’s international human right commitment to
UNCEDAW – Maternal Health safeguards
Right to reproductive or maternal health has been accorded
adequate legal protection at both national level and atInternational
Level. The international human right convention namely
UNCEDAW61 to which India is a state party as well 62. In Laxmi
Mandal v. Deen Dayal Harinagar Hospital 63 the Delhi high
court held that the reproductive rights of the mother is one of the
inalienable survival rights that form part of the right to life under
Article 21 of the Constitution"64. Thus the right to reproductive or
maternal health has been equated to the status the most primary
fundamental right namely right to life under Indian constitution.
Similarly in People Union of Civil Liberties v. Union of India case 65
the Supreme Court after referring to relevant international human
right conventions upheld the right of women to reproductive or
maternal health and granted legal cognizance to right of women
59. Union Minister of Law and Justice, Ministry of Law and Justice, Government of India,
Need for Legislation to regulate Assisted Reproductive Technology Clinics as well
as Rights and Obligations of Parties to a Surrogacy, , Report No. 228, AUGUST 2009,
available at http://lawcommissionofindia.nic.in/reports/report228.pdf (last visited
Feb. 15, 2015).
60. Supra note at 45.
61. Convention on the Elimination of All Forms of Discrimination against Women New
York, .Resolution 34/180, Official Records of the General Assembly of the United
Nations, Thirty-fourth Session, Supplement No. 46 (A/34/46), p. 193. (18 December
1979). available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.
aspx (last visited December 5, 2014).
62. United Nations Treaty Collection, Convention on the Elimination of All Forms of
Discrimination against Women New York, 18 December 1979 , United Nations, Treaty
Series , vol. 1249, p. 13, India ratified as on 9 Jul
1993,
available
at
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV8&chapter=4&lang=en (last visited December 5, 2014).
63. W.P.(C) 8853/2008 , see also , People’s Union for Civil Liberties v. Union of India) (PUCL
Case), W.P.(C) Nos. 8853 of 2008 & 10700 of 2009 unreported.
64. Ibid, ¶ 27.
65. W.P.(C) Nos. 8853 of 2008 & 10700 of 2009 unreported.
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bodily autonomy , to decide the terms and conditions of pregnancy,
the court identified a cluster of beneficial maternal health schemes
namely Janani Suraksha Yojana (JSY), the Integrated Child
Development Scheme (ICDS), the National Maternity Benefit
Scheme (NMBS) and directed the state to implement and enforce
the same , the court further held that the central objective of this
scheme is to secure right to reproductive health of the mother as
basic human rights as enshrined in the Constitution of India.
At the international treaty level, for the first time ever it must
be significant to observe that the reproductive or maternal health,
the International Conference on Population and Development
(ICPD) held in Cairo in 1994 for the first time universally established
the reproductive right as human right and sought maximum
protection and respect for the reproductive rights 66 . Similarly at
women specific human right convention the UN CEDAW 67 under
relevant provision and also the UN Committee on the Elimination
of Discrimination against Women 68 explicitly states reproductive
health as a basic right under the Convention and the committee
recommends the state parties to ensure universal access to a range
of reproductive and sexual health care services to be made available
to women. The committee recommends the States parties to ensure
women in appropriate services in connection with pregnancy,
confinement and the post-natal period and to initiate measures to
reduce maternal mortality and promote safe motherhood services
and insurance 69 .
Despite the established maternal or reproductive health
safeguards at the national international laws, the ART Bill not only
negates these rights from surrogate mother but causes reproductive
health exploitation of the surrogate mothers and subject to a range
of long term , short term health risks to the extent of maternal
mortality. The practice of surrogacy arrangement in the present
form has been a testimony to the same.
66. International Conference on Population and Development , Cairo, 5-13 September 1994
, UNITED NATIONS Distr. GENERAL A/CONF.171/13, 18 October 1994, available at
http://www.un.org/popin/icpd/conference/offeng/poa.html(last visited December
5, 2014).
67. Supra Note at 35.
68. Convention on the Elimination of All Forms of Discrimination against Women New
York, .Resolution 34/180, Official Records of the General Assembly of the United
Nations, Thirty-fourth Session, Supplement No. 46 (A/34/46), p. 193. (18 December
1979). available at http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.
aspx(last visited March 15, 2015).
69. UN Women, General recommendations made by the Committee on the Elimination of
Discrimination against Women, General Recommendation No. 24 (20th session, 1999)
(article 12 : Women and health) available at http://www.un.org/womenwatch/daw/
cedaw/recommendations/recomm.htm (last visited December 5, 2014).
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The ART Bill is silent on the grant of right to medical
termination of pregnancy to the surrogate mother. In addition to
it, the ART Bill does not mention right to post delivery care for
surrogate mother in order to reinstate the health of the surrogate
mother for any sickness , health disability arising out of surrogate
pregnancy. Though the insurance is mentioned under the ART Bill
but it is made conditional to availability of schemes and thus not
necessarily available in all cases. on the other side , the surrogate
mother is subject to a host of foetal health risks as established by
the UK HEFA70 and by American Society for Reproductive Medicine
(ASRM)71 some of these risks are Ovarian hyper-stimulation
syndrome (OHSS) following over dosages of fertility drugs, swollen
stomach, stomach pains, nausea and vomiting, Miscarriage, Multiple
births including (twins, triplets or more), Ectopic Pregnancy when
an embryo develops in your fallopian tube rather than your womb,
general drug reaction as Mild bruising nausea. There have been a
few cases of the death of surrogate mothers but in none of these
cases monetary compensation has been given to the surviving family
of the late surrogate mother or in the other cases, the surrogate
mothers are not provided any post delivery care or treatment for
any health disability following such pregnancy that may surface in
near future. At this juncture some these cases of maternal mortality
of surrogate mothers may be discussed A surrogate mother below
30 yrs, named Easwari, died after giving birth to a surrogate baby
at a surrogacy clinic in Coimbatore Tamil Nadu in the year 2009 72 .
Another Surrogate mother Premila Vaghela about 36 years died in
eight month of her pregnancy giving birth to a premature surrogate
child at Anand Gujarat in the year 2012 73 , but no insurance was
provided in these. The Doctor , owner of the Hospital Dr.Nayana
Patel said on the death of PramilaVaghela,“that the contract signed
between the surrogate mother and the couple did not talk of any
compensation in case of death of the surrogate mother, those who
70. UK Gov. Human Fertilization Embryology Authority , available at http://www.hfea.
gov.uk/ivf-side-effects.html. (Last visited March 15, 2015)
71. American Society for Reproductive Medicine, Risks of In Vitro Fertilization (IVF)
available at http://www.asrm.org/FACTSHEET_Risks_of_In_Vitro_Fertilization (Last
visited March 15, 2015).
72. Scott Carney , Cash on Delivery, openmagazine, 24 September 2011 available at http://
www.openthemagazine.com/article/nation/cash-on-delivery (Last visited March 15,
2015)
73. TNN, Surrogate mother dies of complications, TNN AHMEDABAD, May 17,
2012,
available
at
http
://articles.timesofindia.indiatimes.com/2012-05-17/
ahmedabad/31748277_1_surrogate-mother-surrogacy-couples, (Last visited December
2nd , 2014).
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agree to become surrogate are told well in advance about the
complications involved in pregnancy”74 . Thus it was stated that the
surrogate paid the cost with her life. This shows gross violation of
right to reproductive health of surrogate mother.
Thus the ART Bill not only lacks reproductive health safeguards
but also selectively omits to mention the crucial reproductive health
rights of the surrogate mother. This is sufficiently not in keeping
with the national and international human rights guaranteed and
India’s international treaty obligation as well.

Conclusion Surrogacy is marred with many legal issues along with other
social , ethical issues . Thus there are many contesting legal issues
in legalizing commercial surrogacy, yet the Government of India
as well as the Supreme court of India has legalized commercial
surrogacy. The draft ART Bill also endorses the same. In the face of
such unresolved legal issues, the decision of Government of India to
legalize commercial surrogacy needs reconsideration. Alternatively
amendments in the existing statutes may be necessary to bring co
existence of surrogacy law with the existing statutory laws . These
legal issues necessitate urgent redressal and resolve.

************

74. Michael Cook, Family of Indian Surrogate gets some compensation , bioedge May 26,
2012,http://www.bioedge.org/index.php/bioethics/bioethics_article/10077

Reverse Engineering of Copyrighted
Computer Programme - Interface
between Competition and Copyright
Law
Lucky George *

		 The legal scheme of copyright is presumptive of the need to
extend protection to new and evolving forms of art and creativity.
It is needless to mention that a complex technology like computer
program has often juggled hard to adapt itself to the copyright
law framework. After long and prolific deliberations on the legal
and policy implications of extending copyright protection to
computer programs, it is now well established that it has grown
as a distinct sub-discipline in copyright system across the world.
Copyright protection for computer programs has sound juridical
basis in international 1 and national copyright law. The Indian law
on copyright –The Copyright Act 1957 (as amended up to date)
specifically extends copyright protection to computer programs as
a form of literary work 2.
A programmer while developing a program has to work
under constraints of programming language and techniques that
may fall within the continuum of ideas, expression and algorithms3.
While ideas are not protected, expressions are. The scope of what
falls within the protectable expression and unprotectable idea
*
1.
2.
3.

Asst. Professor, Dept. of IPR, The T. N. Dr. Ambedkar Law University Chennai 28.
Art.10.1 TRIPs Agreement.
Sec 2(o) of the Copyright Act 1957.
Andrew Johnson-Laird, Reverse Engineering Of Software: Separating Legal Mythology
From Actual Technology, 5software L.J.331, 336-38(1992).
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is resolved by the application of idea-expression dichotomy.
Copyright protects originality in expression. However, it also
extends protection to non-literal elements in literary works. This
presents various challenges in discerning ideas from original
expressions. Protection for computer programs can embody the
interface within it. Such interfaces (both user and functional) are
copyrightable written expressions and utilitarian functionality
(ideas). Such functionality must be easily accessible to all since they
form ideas in a program. The Indian courts have invoked the ideaexpression dichotomy from time to time as having doctrinal basis in
the Indian copyright system 4.
While the debate on the rationale of extending copyright
protection to computer programs seems to have fairly settled, there
still exists a murky legal area concerning the nature, scope and
extent of fair dealing of computer programs.5 Much of the concern
is due to the nature of innovation in software technology and the
compatibility requirements of computer program, technically
referred to as achieving interoperability. This essentially harps on
an important point that computer program are utilitarian works
and hence face special problems. As functionality in a computer
programme is not protected by copyright law. Computer program
that de facto cover functionality must be allowed for analyzing
their underlying idea. The fact that the object code (which cannot be
understood by man) is protected through copyright, determining
ideas/function or achieving interoperability through the process of
reverse engineering 6 without incurring the guilt of infringement is
impossible. Much of the concern regarding decompiling emanates
due to intermediate copying of a program. The reproduction,
adaptation and translation rights accruing to the author are
generally in question. Reverse engineering methods involve
copying of the copyrighted computer program and the question is
if such intermediate copying as a procedure is legally sustainable
in consequential to the final outcome7. Thus intermediate
copying (unless excused for specific purposes) is violative of the
reproduction right of the copyright holder. Intermediate copying
during reverse engineering, however is not straightforward copying
since the output of the reverse engineering code may be non4.
5.
6.
7.

R. G. Anand v. Delux Films and Ors, PTC (Supp) (1) 802 (SC).
Art.13 TRIPs Agreement.
Kewanee Oil Co. v. Bicron Corp.,416 U.S. 470, 489-90 (1974).
Robert V. Donahoe, Does Intermediate Copying Of Computer Software for the Purpose
of Reverse Engineering a Non- Infringing Product Infringe the Copyright in the
Software?, 2001 B.C. INTELL. PROP. & TECH. F. 111301, n. 16 (2001).
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infringing and hence should be allowed under the theory of fair
use.8 Further, the economics of innovation in the software industry
demands that reverse engineering through decompilation should
not be prohibited9. Some have even argued that even if reverse
engineering does not lead to additional innovation by building
competing products it does provide consumer with an equal choice
at a competitive price and hence enhances consumer welfare.
Computer program technology presents a strong possibility
of swathing unprotected elements of a program that are beyond
the scope of copyright and hence must be available in the public
domain. This necessitates access through principles of fair use.
Consequently, The copyright act 1957, itself provides for certain
exceptions in the nature of reverse engineering and other limited
exception. However, private ordering through contract law that
imposes restrictions on fair dealing/use can undermine the essential
balance that the copyright law exceptions provide.
The object of this paper is to examine to what extent the
reverse engineering of computer program is permitted under the
Copyright law to make compatible, interoperable and innovative
program. Further to examine the legal validity of the shrink wrap
license to the extent prohibiting reverse engineering. This paper
analyses the nature and scope of reverse engineering of computer
program. to what extent reverse engineering is permitted under the
copyright Act as a fair use. The legal validity of the contractual term
that imposes restriction on reverse engineering and the provision of
the Competition Act and anti reverse engineering clause cause or
likely to cause adverse effect on competition and development in
software industry.

Nature of Reverse Engineering of Computer Programme
Reverse engineering is a process for understanding the
structure and functionality of software, given the source code.
Thus reverse engineering is often employed for understanding new
innovation by a competitor and achieving compatibility between
two products or programs. Goals of reverse engineering include
developing competing software or hardware peripherals and
8.
9.

Terril Lewis, Reverse Engineering of Software: An Assessment of the Legality of
Intermediate Copying, 20 LOY. L.A. ENT. L. REV. 561, 563-4 (2000).
Samuelson P. & Scotchmer S. “The Law and Economics of Reverse Engineering” 111
Yale L. J. 1575 (2002), at 1582.
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compatible new products, uncovering the weakness of products,
and satisfying idle curiosity 10
In the typical software development process, computer
programs are initially written in an alphanumeric language that
consists of words and arithmetical expressions meaningful to
humans (source code). The source code is then translated or compiled
by a utility program into a computer-readable code (object code).
Reverse engineering involves obtaining either the original source
code or detailed written specification from the original programmer.
Otherwise it must be undertaken independently by decompiling
the object code back into the source code. As a practical matter,
it may be impossible to reverse engineer a computer program
without decompiling the object code back into an equivalent source
code version 11 . With respect to fair use argument in copyright law,
it is significant to understand that the process of decompilation
generally cannot be achieved without at some point making copies
of the original program.12
Reverse engineering is not inherently unlawful: The process
has been occurring for many decades within the industrial and
scientific communities. Its legality under copyright law depends
on the particular purpose of reverse engineering. The US Supreme
Court has defined reverse engineering as a “fair and honest means…
of starting with the known product and working backward to divine
the process which aided in its development or manufacture.13 ”
In this respect motivation and contexts of software reverse
engineering are divided into two major categories: developing non
competing vs. competing programs. Within this distinction, there
are many sub distinction including making copies for using part or
all protected features of the original program, 14 error correction,
improvement, functional equivalents, and interoperability. Making
a copy is a prima facie case of infringement because the initial result
of the process of reverse engineering is substantially similar to
the protected work. When it comes to the purposes of functional

10. David Bender & M. Elaine Johnston, Antitrust Aspects of Reverse Engineering, 365 PLI/
IP & ANTITRUST 709, 715 (1993).
11. Roger M. Milgrim, Miligrim On Trade Secrets $ 1.05[5], at 234 (2002).
12. Robert H. Lande & Sturgis M. Sobin, Reverse Engineering of Computer Software and US
Anti Trust Law, 9 Harv. J.L. & Tech. 237 (1996).
13. Supra note 6
14. Bowers v. Baystate Technologies, Inc, 320 F.3d 1317, 1326 (Fed. Cir. 2003).

256 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

equivalents and interoperable products, however, the fair use
defense for intermediate copying occurring decompilation may be
considered.
Historically, most computer programs were designed
to perform independently from other programs making
interoperability
less important than it is today. However,
technology advances the value of a computer program to its users
while also making it increasingly dependent on compatibility or
interoperability with a particular hardware or software system.15
Understanding a protected computer system or operating programs
by using the technology of reverse engineering is obviously
necessary for new application development and competition.
In reality, however, a copyright owner of an operating system
or software application expends great efforts to prevent reverse
engineering of its program by its competitors or third parties
by way of using copyright and creating technical tools such as a
password or “lock-and-key” programs16 . Such situation give rise
to the most contentious legal question in recent decades: how the
“fair use doctrine” resolves the underlying intermediate copying
during the decompilation of a copyrighted program for the purpose
of compatibility with the program. Furthermore, under what
circumstances should decompilation be allowed as a legitimate use
within copyright protection?
There are roughly four methods of observation and analysis
under the umbrella of software reverse engineering: (1) read about
the program in the manuals, (2) observe the program in operation by
loading and running it on a computer and viewing what the program
does on the screen displays, (3) perform a static examination of the
individual computer instructions contained within the program, or
(4) perform a dynamic examination of instructions as the program
is being run on a computer.17
The fourth method of reverse engineering is pertinent to
decompilation of the object code back in to source code. Engineers
use a program known as a disassemble (or decompiler) to translate
the zeros and one of binary machine readable object code into the
words and mathematical symbol of source code.
15. Julie E. Cohen, Reverse Engineering and the Rise of Electronics Vigilantism: Intellectual
Property Implication of “Lock- Out” Programs, 68 S. Cal. L. Rev. 1091, 1093 (1995).
16. Vault Corp. v. Quaid Software Ltd., 847 F.2d 255, 256 (5th Cir. 1988).
17. Andrew Johnson- Laird, Software Reverse Engineering in the Real World, 19 U. Dayton
L. Rev. 843, 846 (1994).
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Scope of Copyright Protection for Reverse Engineering of
Computer program
Idea v. Expression Dichotomy of Computer Programme
Copyright law does not protect ideas, but protects only the
expression of ideas. This feature of the copyright law acts as a severe
limitation with respect to the protection of computer program since
in the case of a computer program which performs a particular
function achieves a specific task, others will be permitted to create
their own program to perform the same function as long as they
do not copy the form (literal elements) of the earlier one. However
most of the countries consider copyright as the most appropriate
form among the two, because they feel that copyright secured the
best compromise between protection and competition. Computer
programs are thus globally protected under the copyright law as
literary works since this is the international mandatory norm set in
the TRIPS Agreement.
Initially, there was confusion as to the copyright ability
of computer programs since it was argued that at least when
the program reaches the electronic form, it becomes a mean of
operating the machine and is no longer a subject matter of copyright
protection. In Apple Computer Inc v. Franklin Computer Corpn.18
, it was held that a computer program, whether in object or source
code, is a literary work and is protected from unauthorized copying,
whether from its object or source code version. In Whelan associates
Inc. v. Jaslow Dental laboratory Inc.,19 the US Court Of Appeals for
the third Circuit attempted to tackle the problem by suggesting that
the purpose or function of a computer program was the idea of the
program as a whole, and everything that was not necessary to that
purpose or function would be part of the expression of that idea.
In Lotus Development Corpn.v. Paper Back Software
International 20 the issue of copyrightability of non literal elements
in computer program was considered in detail. The court expressed
the view that when computer programs include elements- both
literal and non literal- that can be identified separately from, and
are capable of existing independently of, the utilitarian aspects of
the article, they are potentially copyrightable.

18. 714 F 2d 1240: 219 USPQ 113.
19. 797 F. 2d 1222 (3d Cir. 1986),
20. 740 F Supp 37: 15 USPQ 2d 1577.
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Another major problem which needed to be resolved with
respect to copyrightability of computer programs was regarding the
separation of ideas from expression. This was somewhat effectively
done in Computer Associates International Inc.v. Altai Inc 21 . The
court in that case used the abstraction, filtration and comparison
test for separating ideas from expressions.
In the abstraction –filtration –comparison analysis, the court
first broke down the allegedly infringed program in to conceptually
separate modules. By examining each of these parts for such things
as incorporated ideas, expressions that are necessarily incidental to
those ideas, and elements that are taken from the public domain,
the court would enable another court to sift out all non protectable
elements. The court applied the doctrine of merger and the scenes
a faire doctrine to computer software at this filtration stage. It held
that the merger doctrine precluded copyright protection for the
particular set of modules, which was necessary to promote program
efficiency or speed, in such instances where its idea could not be
separated from the creative and technical expression.
As the final step, the court isolated the golden nugget
protectable code and compared this with the software application
at issue. The result of this comparison determined whether the
protectable elements of the programs were substantially similar so
as to warrant a finding of infringement. This better approach has
been approved by other courts.
Though the Indian Copyright Act, 1957 started protection of
computer programs as early from 1984, unfortunately there are no
reported cases in India on the above issues.

The Fair Use Defense for Reverse Engineering of Computer
Programme
The U.S Copyright Act may excuse a reverse engineering
from copyright infringement liability if she or he is engaged in a
fair use of copyright protected works. The fair use doctrine allows
others to use a copyrighted work without the owner’s consent in a
reasonable manner for certain purposes such as criticism, comment,
news reporting, teaching, scholarship or research 22. Copyright law
confers upon an author certain exclusive rights. However, some
limitation exists on the author’s exclusive right to the copyrighted
21. 740 F Supp 37: 15 USPQ 2d 1577.
22. 17 U.S.C. $ 107 (2000).
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works, since the public benefits from wide dissemination of creative
works. Among these limitations, the most important is known as
“fair use.” An intermediate copy which is made during the process of
reverse engineering in order to understand the ideas and functional
elements embodied in the copyrighted computer program may be
considered to have a “research” purpose as a fair use exception. 23
In Sega Enterprises Ltd v. Accolade, Inc 24 the US Court of
Appeal for the Ninth Circuit faced the difficult question of whether
the fair use doctrine should be applied to the case of disassembly
of computer software in order to achieve compatibility with a
copyrighted work. Sega Enterprises Ltd., the plaintiff, and its
subsidiary, Sega of America (collectively referred to as Sega),
developed and marketed video game systems, including the
“Genesis” console and its corresponding video game cartridges.
Accolade, Inc., the defendant, is an independent developer of
computer entertainment software, and desired to make video game
cartridges that would be compatible with the Genesis game system.
Sega licensed its copyrighted computer code and its SEGA
trademark to a number of independent developers of computer
game software. Those licensees manufactured and sold Genesiscompatible games in competition with Sega’s game cartridges.
Accolade sought a licensing agreement with Sega, but since
the agreement would have required that Sega be the exclusive
manufacturer of all games produced by Accolade, it chose not to
be a Sega licensee. Instead, Accolade “reversed engineered” the
microcode contained in Sega video game cartridges by using a
process of decompiling the binary object code in order to discover
the method of interoperating with the genesis console.25
The court concluded its copyright infringement analysis by
stating that “where disassembly is the only way to gain access to the
ideas and functional elements embodied in a copyrighted computer
program and where there is a legitimate reason for seeking such
access, disassembly is a fair use of the copyrighted work as a matter
of law.”26

23.
24.
25.
26.

Paul Goldstein, Copyright: Principles, Law and Practice $ 5.2.1.4., at 89 (Supp. 1991).
977 F.2d 1510 (9th Cir. 1992).
Id
Id at 1514-15.
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		 Indian copyright Act 1957 (amended by 1999) aims to
provide specific reverse engineering exceptions for interoperability
and program analysis and also other fair use exception. Sec 52 (1)
(aa), (ab), (ac) and (ad) reads as follows:
(aa) the making of copies or adaptation of a computer
programme by the lawful possessor of a copy of such
computer programme, from such copy(i)		 In order to utilize the computer programme for the purposes
for which it was supplied; or
(ii)		 To make backup copies purely as a temporary protection
against loss, destruction or damage in order only to utilize
the computer programme for the purpose for which it was
supplied;
(ab) doing of any act necessary to obtain information essential
for operating interoperability of an independently created
computer program with other programs by a lawful
possessor of a computer program provided that such
information is not otherwise readily available;
(ac) the observation, study or test of functioning of the computer
program in order to determine the ideas and principles
which underline any elements of the program while
performing such acts necessary for the functions for which
computer program was supplied;
(ad) the making of copies or adaptation of the computer program
from a personally legally obtained copy for non commercial
personal use; ”
However, the Indian Act does not use the word reverse
engineering or decompilation but it states that the legal possessor
of the copy of the computer programme can do any act for the
purpose of obtaining information necessary for the purpose of
interoperability. It is clear that Indian Copyright Act permits reverse
engineering of computer program and promotes competition.

Contractual Restrictions on Reverse Engineering
Traditionally, U.S contract law has governed the transfer and
exploitation of materials protected by copyright law, as with any
other statutorily created property rights. Hence they are separate
branches of law-the contract law used for private ordering and
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the copyright law seen as more of a statutorily created bundle of
rights. However, recent years have seen drastic changes in the
way copyright and contract law share their relationship due to the
emergence of new models of distribution of copyrighted works and
as corollary to changing market practices necessitated by possibilities
unfolded by new generation technologies.27 Private ordering and
technological self –help of enforcing copyright through contracts
has gained prominence in view of the fact new form of digital
rights are presumed to help the copyright owners to exercise more
control over copyright works produced by them.28 It is presumed
that private contracting of property rights like copyright to place
restrictions on statutorily created exceptions and limitations will
grant an incentive that copyright law is any way bound to further.
It is well understood that the use of mass market End User
License Agreement can fundamentally alter the balance of interests
recognized under copyright law and policy.29 A mass –market
transaction is a consumer transaction and any other transaction for
information or informational rights directed to the general public as
a whole under substantially the same terms for the same information
with an end-user license. The mass market contracts are not contract
between a few individuals, but rather for the general public.
Private contractual arrangement can be facilitative of copyright
holder’s willingness to restrict reverse engineering or restrain fair
use. “Shrink-wrap 30 ” and “Click-on 31 ” are the two common modes
to place contractual restriction on reverse engineering, where they
demand adherence of such contracts as a condition of licensing
software.

Extra Element Test 32
The validity of such licenses as being contrary to fair use was
challenged in many cases in the US, but the law is still unsettled.
The primary argument raised in the US context is that state contract
27. David Lindsay, The Law and Economics of Copyright, Contract and Mass Market
Licenses, Centre for Copyright Studies, Research paper (2002), p. 3.
28. Julie E Cohen, ‘Copyright and Jurisprudence of Self Help’(1998) 13 Berkeley Technology
Law Journal 1089 at p. 1090.
29. Supra note 27
30. A shrink- wrap license agreement is frequently present on an envelope containing the
software inside a sealed outer box. It states that if the buyer does not consent to this
licensing agreement, he or she should return the unopened software to the place of
purchase. Unfortunately, most software retailers refuse to take back software once the
outer wrapping is opened.
31. A click-wrap license is the electronic equivalent of shrink wrap licenses. This type
of license appears on a user’s computer screen when the user first loads a computer
program, and requires the user to click his acceptance of the terms of the license before
he uses the software.
32. Alcatel U.S.A, Inc. v.DGI Techs. Inc., 166 F.3d 1447, 1454 (7th Cir. 1996).
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law that allows contractual restraints on reverse engineering are not
preempted by the federal copyright law. It is argued that fair use is
a distinct claim and can be contracted out by the copyright holder.
In the context of decompilation of computer programs, contractual
restraints is an issue if by enforcing such contracts affects or places
restriction on fair use defense. To address this inherent conflict
between contractual restraints and copyright fair use or other
exceptions, the US courts have generally used something called the
“extra element test or additional element test. 33 ”
This test asks whether a state law right requires proof of an
extra element that is qualitatively distinctive from the federal right.
Preemption may be denied if one or more qualitatively different
elements, which constitute the state –created cause of action, are
found in addition to those required for copyright infringement.
In Bowers v. Baystate Tech. Inc 34 ., the issue was whether the
copyright law preempted the prohibition of reverse engineering
through shrink wrap licenses. The court held that Copyright Act
did not preempt the plaintiff’s contract claim. It found that reverse
engineering was an “extra claim” that the parties were free to
negotiate through a contract. It appears that the court was too much
emphatic about freedom of parties to contract. It went on to muster
support for its reasoning from some earlier case developments,
specifically on ProCD, Inc. v. Zeidenberg 35 , jurisprudence. In the
ProCD case, the court had stated that the federal copyright law did
not preempt the state trade secret law since the additional elements
of proof required in trade secret law were enough to make a claim
qualitatively different from the copyright claim. Thus the Bowers
court took shelter to uphold contractual claims that prohibited
reverse engineering. The court also placed reliance on a different
circuit court judgment, a similar case of “contractual reverse
engineering restrictions” in which it was held that a simple two
party contract was not “equivalent to any of the exclusive rights
within the general scope of copyright” and was therefore not
preempted by federal copyright law.
However, some criticism of this test indicates that this decision
is arbitrarily made by courts rather than on the basis of any real
guidance: “there is always some difference between the state law
33. Bowers v. Baystate Tech. Inc. 320 F.3d 1317, 1323 (Fed. Cir. 2003).
34. Ibid
35. 86 F.3d 1447 (7th Cir. 1996).
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and the Copyright Act.”36 If a court wants to avoid preemption, it
can always find some difference that becomes the “extra element”
needed to avoid preemption. In contrast when there is preemption,
no “extra element” is put on the label 37 .

The Supremacy Clause
The supremacy clause of the Constitution provides a more
feasible ground for pre - emption questions arising out of the
application of the Copyright Act.38 In determining whether a state
statute is pre - empted by federal law and therefore invalid under
the Supremacy Clause of the constitution, the test also relies on
ascertaining the intent of Congress. Federal law may supersede
state law in several different ways: first, Congress has mandated
by express decree; second, “the scheme of federal regulation is
sufficiently comprehensive to make reasonable the inference that
congress ‘left no room’ for supplementary state regulation;” and
third, a state law conflicts with federal law when “the state law
stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress.”39
Congress grants certain exclusive rights or monopoly
privileges to creators, but at the very same time, courts and
legislatures have seen the need to limit the scope of copyright
monopoly to strike a copyright balance. The copyright principles
and doctrines such as the fair use, first sale doctrine, the idea
expression doctrine and the copyright misuse doctrine reflect this
need for limitation on copyrights. These limitations are an important
step toward achieving a uniquely constitutional goal: promoting
the progress of science and the useful arts. As one of the “built-in
accommodations” contained in copyright law, the fair use doctrine
furthers this constitutional goal, which “allows authors and others
to bring to market expressive works of potentially great public
benefit that are made possible only through the fair use of another’s
expressive work.”40
36. Charles R. McManis, Intellectual Property Protection and Reverse Engineering of
Computer programs in the United States and the European Community, 8 High Tech. L.
J.25, 89 (1993).
37. Schuyler Moore, Straightening Out Copyright Preemption, 9 UCLA Ent. L. Rev. 201,204
(2002).
38. The Supremacy Clause provides that the “Constitution and the Laws of the United States
which shall be made in pursuance thereof… shall be the supreme Law of the land; and
Judges in every state shall be bound thereby, and Thing in the Constitution or Laws of
any state to the contrary notwithstanding.”
39. Garry L. Founds, Shrinkwrap and Clickwrap agreements: 2B or Not 2B?, 52 Fed. Comm.
L. J. 99, 115 (1999).
40. Ibid
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While the right of software users to reverse engineer is not
established by statute, no federal court of appeals has disagreed
with the notion that reverse engineering constitutes fair use in
certain circumstances.41 Fair use activities often could result in the
creation of new and useful software products. Clearly, in light of
the constitutional goal of promoting the progress of science and the
useful arts through the balance established in the Copyright Act, a
prohibition of such activity would stand as an obstacle to the full
purpose of Congress. Thus under the supremacy clause analysis,
such restriction on reverse engineering should be preempted.
In Vault Corp. v. Quaid Software Ltd 42 ., the US Court of
Appeal for the Fifth Circuit applied a supremacy clause analysis
to set aside a contractual restriction on reverse engineering, noting
that the provision “conflict with the rights of computer program
owners under s117 and clearly ‘touches upon an area’ of Federal
Copyright law.”

Doctrine Of unconscionability
Contracts terms prohibiting reverse engineering may be
unenforceable because they are unconscionable. The basic test
is whether contracts or clauses involved are as one-sided and
unfair as to be unconscionable under the circumstances existing at
the time the contract was made 43 . In general, unconscionability
cases involving bargaining misconduct can be decided under
the standard contract law defenses, such as fraud, duress, undue
influence,mistake, inability, take it or leave it negotiating postures,
or illegality. Contract of adhesion are offered on a non negotiable
take-it-or-leave-it basis by a party having superior bargaining
position.
A shrink-wrap license restricting reverse engineering may
be void if imposed in a take-it-leave-it option, but will be enforced
if embodied in an agreement reflecting deliberately assent in a
commercial setting. In Vault Corp. v. Quaid software,ltd.44 , the court
stated that a shrink-wrap license is unenforceable as a “contract of
adhesion.” A licensor of the adhesion contract in the position to
refuse to bargain for some reason gave a licensee a take-it-or-leaveit option.
41. Mark A. Lemley, Intellectual Property and Shrink Wrap Licenses, 68 S. Cal. L. Rev. 1239,
1247 n.31 (1995).
42. 847 F.2d 255 (5th Cir. 1988).
43. Intel Corp. v. Intergraph Corp., 195 F.3d 1346, 1365 (Fed. Cir. 1999).
44. Supra n. 40
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In the Indian context, the Copyright Act, 1957 does not explicitly
provide for contracting out “fair use” exceptions clearly provided
under the Act. However, it does not even explicitly bar such acts.
Since there is no case law on this point, it is unclear if contractual
provision will override the statutory provision expressly permitting
fair use. Even the statement of object and reasons does not provide
any practical guidance on this crucial point. Considering that public
access to copyrighted knowledge has been the cornerstone of Indian
copyright law, any contract that prohibits fair use-which is central
to copy right law- is prima- facie void. There is no overriding public
policy reason as to why such contract must be validated.

Prohibiting reverse Engineering and competition law
Any agreement between enterprises, person or group of
persons with respect to supply of goods or services which causes or
likely to clause an adverse effect on competition within India is void
as stated in Sec 3 of the Indian Competition Act,2002. This section
will not apply to any restriction that the owner of any intellectual
property rights may impose, in the exercise of his rights, to restrain
infringement of any of his rights, or to the right of any person to
export goods from India to the extent to which the agreement
relates exclusively to the production, supply, distribution or control
of goods or provision of service for such export.45 The scope of the
exception is narrow if the owner of the Intellectual property rights
imposes a condition on their licenses that go beyond the limits of
the rights conferred on them by law and which conditions may
reduce competition or actually eliminate competition in the relevant
market is prohibited under the Act.
Computer program protected as a literary work under the
copyright is different from the other literary work. It is a useful
article; the work itself carries the underlying idea within it which
cannot be discerned without reverse engineering. The law itself
permits the doing of reverse engineering to know the functional
element in a computer program for the purpose of promoting
the development of interoperable and compatible product 46. But
the owners of computer program restrict the same by imposing a
condition in the license term prohibiting reverse engineering. This
term has to be strike down as anti competitive in nature under
the per se rule causing adverse effect on competitive market. The
45. Sec 3(5) of the Indian Competition Act 2002.
46. Sec 52 of the Copyright Act 1957.
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computer program part of “network externalities” each program
has to be developed in such a way that it runs with other program.
Application program has to be compatible with operating system
software and with other application program the value of one will
depend on its compatibility for that underlying interface should be
known that is possible when the source code is available. Most of
the programs available in the market is in CD form which carries
the object code (not a human readable language) and the same is
protected under the copyright law if we make a copy it amounts
to infringement. Law permits intermediate copying to promote the
development of original computer program the same cannot be
taken away by the owner of Intellectual property by prohibiting
reverse engineering. We have to wait and see how the Judiciary is
going to tackle with this issue in the future.

Conclusion
Greater protection of intellectual property has raised a
significant access question in this era of high technology. Enforcement
of a total prohibition on fair access to a computer program through
reverse engineering interferes with the copyright system because
copyright protection is elevated to the status of patent protection.
This is accomplished by providing protection over unprotected idea
and functional elements. Indeed, since reverse engineering plays a
significant role in the exploitation of knowledge committed to the
public domain through the grant of copyrights, prohibiting fair use
of the copyrighted material by placing a condition on a shrink- wrap
license may stifle the drive to study and improve upon the existing
knowledge base.
A copyright holder has certain rights to exclude competition.
Any restraint which is within the scope of the lawful copyright
should in itself be lawful, even if it is not the least anticompetitive
restraint reasonably necessary for the primary goal. In contrast,
when a restraint imposed by a software vendor functions to limit
the reverse engineering rights, which is allowed under the fair use
doctrine, the restraint may be subject to competition law. In this
respect, a shrink wrap license may be illegal under competition law
when an anti reverse engineering provision is in excess of its legally
authorized scope of IP.
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Further the principles of contract law as provided in Sec-10
read with Sec-28 of the Indian Contract Act,1872, also render such
contract prima facie void. Sec-10 provides for what agreement are
contract wherein it specifically states that contract stand only when
they have not been expressly declared to be void there under. In
addition to this Sec-28 specifically declares void an agreement
brought in restraint of legal proceedings. Since contracting out
fair use would amount to restraining the outcome of potential
infringement being challenged in the court of law, it would
tantamount to an agreement in restraint of legal proceeding. This
ambiguity has arisen due to the missing wording in sec 52 (1) of the
Indian Copyright Act. Thus amendment in the direction declaring
contracts that restrict “fair use” as void must be expedited.
Amendment must be made “Any contractual provisions
contrary to section 52(aa), (ab), (ac), (ad) shall be null and void.”

************

Celebrity Rights and their Legal
Implications - A Glance
M. Sivaraman *

Introduction:
Sports celebrities have for long enthralled the world earning
awe and appreciation through their dedicated performance in their
chosen sports field. While stardom and fame may be attained by a
few sports personalities, the road travelled by them is often arduous,
punctuated by several trials, tribulations and exploitations which
are less discussed nor disclosed. This is more so in the present
day scenario with newer formats of sports emerging such as T-20
cricket alongwith the hugely rewarding endorsement economy 1
coupled with the fact that social media and entertainment industry
which not only catapult these sports personalities into stardom, but
also harnesses and exploits the celebrity rights associated with the
sports person and sporting industry for collateral purposes wherein
the traditional protections available under the intellectual property
law may face challenges in their application. Investment of time,
work and money by an athlete combines to build the publicity value
in him which would weigh with the courts to devise remedy for
misappropriation of a person’s name for trade purposes by taking
into account the economic damage caused by the unauthorized
commercial use of his name 2 .
*
1.
2.

Senior Vice President-Legal, Shriram Group of Companies Chennai.
See Annon., Dhoni in Forbes list of world’s highest paid athletes, The Hindu, June
12, 2014, http://www.thehindu.com/news/national/dhoni-in-forbes-list-of-worldshighest-paid-athletes/article6107026.ece (last visited 9th February 2015)
Hirsch v. S.C. Johnson & Son, Inc. 280 N.W. 2d 129 (Wis. 1979)
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Celebrity Rights:
Who is a celebrity? Any person who shines as a celestial star
in the eyes of the audience is a celebrity. Celebrities have attained
stardom in various fields including sports, music, education, films,
media, politics, science or through royal family lineage. Celebrities
invest considerable time and expend energy, skill, hardwork and
resources to meticulously build an aura around them to exude a
distinct persona. This normally carries with itself a commercial
potential to exploit their image and identity which attains the
status of the right of publicity. McCarthy argues that “the right of
publicity is the inherent right of every human being to control the
commercial use of his or her identity ”3. It extends to prevent others
from using the image, likeness, photograph, voice or signature of
celebrities without due authorization.

Publicity Rights in the United States
Publicity rights were initially recognized in the United
States in 1902 4 which subsequently made its early beginning in
one of its earliest decisions which recognized that the name of
Edison, a renowned scientist and inventor, is his property and its
pecuniary value belongs to him rather than to the person seeking
to make unauthorized use of it.5 The right in publicity value of
photographs of celebrities6 came to be recognized in 1953 making
it amenable for assignment and licensing thereby enabling even
the licensee or assignee to enforce it against third parties. Unauthorised broadcasting of the performance by entertainers and
artists came to be restrained as unjust enrichment by broadcaster 7
without affording adequate remuneration to the performer. In the
celebrated decision of Galella v. Onassis 8 the court propounded
three tests to grant injunction against the press to protect the privacy
rights viz. legitimacy of public interest in the information sought;
the individual’s right to be let alone, the right to privacy and the
likelihood of continued surveillance absent court intervention.
Celebrities’ names applied for endorsement of products was
3.
4.
5.
6.
7.
8.

J. Thomas McCarthy, McCarthy On Trademarks & Unfair Competition; 28:1, at 28-3
(1996)
Roberson v. Rochester Folding Box Co. 64 N.E. 442 (N.Y. 1902) holding that an actress is
entitled to protect her commercialized personality and physical likeness.
Edison v. Edison Polyform Mfg. Co. 67 A. 392 (NJ Ch.1907)
Haelan Laboratories v. Topps Chewing Gum, Inc. 202 F 2d 866 (2nd Cir.) (1953)
Zachhini v. Scripps-Howard Broadcasting Co. 433 U.S 562 Ohio 1977
487 F.2d 986 (2d Cir. 1973)

270 Journal of the Department of Legal Studies (Vol. 35, 36 & 37 - 2013, 2014 & 2015)

recognized as a valuable commercial right 9 since it involved the
goodwill and identity of the celebrity which is intended to increase
the value or sales of the product thereby infusing the publicity value
of the celebrities into the products endorsed by them.10 The use of a
look-alike of the celebrity to promote sale of products have also been
restrained 11 and the tests the United States courts applied extended
to finding out if the celebrity’s identity has been commercially
exploited or not rather than whether or not his name or likeness
is used 12 which trend extended further to protect all incidents of
a person’s identity against wrongful commercial appropriation13.
The likeness of celebrities (even after their death 14 ) was also
zealously protected against commercial exploitation 15 . The right
of publicity was distinguished from the right of privacy 16 as the
former “protects a property right” and does not merely involve
“the right of a person to be let alone or to live his life in seclusion
without mention in the media”. Although body corporates may
not enjoy right to publicity, a group of personas like musical bands17
have been held to be entitled to the right of publicity and even the
unlicensed depiction of a character played by a movie star could be
construed as violation of the publicity rights in the depiction of the
fictional character 18 played by the actor as he continues to have the
right to control its commercial exploitation. The right of publicity
has been a darling for the courts in the United States which have
meticulously protected it subject only to the exception of the First
Amendment rights. Almost twenty seven states in the United States
recognize the right of publicity under the common law, while about
ten states have enacted statutes that build around the features of the
right of publicity. 19
Several sports stars have also successfully asserted their
rights of celebrity to restrain the unauthorized use of their names.20
Hogan, an international golfer, was awarded damages when his
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

Ublaeder v. Henricksen 31 F. Supp. 1277 (D. Minn. 1970)
Lugosi v. Universal Pictures 603 P. 2d 425 (Cal. 1979)
Onassis v. Christian Dior-N.Y., Inc., 472 N.Y.S. 2d 254 (N.Y. Sup. Ct. 1984)
Carson v. Here’s Johnny Portable Toilets Inc., 698 F.2d (6th Cir. 1983)
Midler v. Ford Motor Co. 849 F.2d 460 (9th Cir. 1988)
Martin Luther King, Jr., Centre for Social Change, Inc. v.American Heritage Prods., Inc.
694 F. 2d 674 (11th Cir. 1983)
Estate of Presley v. Russen 513 F. Supp. 1339 (D.N.J. 1981)
Supra note 2
Bi-Rite Enterprises, Inc. v. Button Master 555 F. Supp 1188 (S.D.N.Y. 1983)
Wendt v. Host Intl., Inc. 125 F. 3d 806 (9th Cir. 1997)
J. Thomas McCarthy, The Rights of Publicity and Privacy, 6.1[B] (Rev. 1999)
Laura Lee Stapleton and Matt McMurphy, The Professional Athelete’s Right of Publicity,
10 Marq. Sports L.J. 23 (1999)
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photographs were unauthorizedly used by a publisher 21 in a
book discussing the techniques of famous international golfers.
Since the tort of misappropriation of a celebrity’s personality is
premised on his economic interests in publicity rights, the courts
have also held that it extends to assigning such publicity rights.22
Mohamed Ali, the boxer, was able to successfully assert violation
of his right of publicity when Playgirl Magazine published a
cartoon resembling him.23 An international race car driver was able
to restrain the defendants against advertising without protecting
his proprietary interest in the car driven by him.24 Even punitive
damages are awarded when celebrity names are unauthorisedly
used for commercial purposes despite being expressly cautioned
or declined against such use.25 Courts have also ruled that a
professional sportsperson does not lose his sole right to exploit the
identity in his old name which he had abandoned after a change of
name holding that it is not possible for a person to lose rights in his
own name or likeness through non-use.26 The United States courts
hold that even through the claims under the publicity statute may
fail, the common law right of publicity claim could survive to hold
that the likeness or resemblance of a celebrity in a robot dressed as
the celebrity in the advertisement published by Samsung amounts
to misappropriation of her publicity rights.27 Several states in the
United States recognize the publicity rights even post-mortem of the
celebrities.28 Jennifer challenges the righteousness of the alienability
of publicity rights post-mortem the celebrities. 29
However, the courts in the United States refuse to uphold
the publicity rights when faced with the freedom of speech and
of the press protected by the First Amendment.30 Jennifer argues
that privacy rights of celebrities fade away before the freedom of
the press.31 However, the courts often uphold the right of the free
speech enjoyed by the press as opposed to the right of publicity of
21.
22.
23.
24.
25.
26.
27.
28.
29.

Hogan v. A.S. Barnes & Co. 114 U.S.P.Q 314 (Pa. 1957)
MJ & Partners Restaurant Ltd. Partnership v. Zadikoff 10 F. Supp. 2d 922 (N.D. III. 1998)
Ali v. Playgirl, Inc. 447 F. Supp. 723 (S.D.N.Y. 1978)
Motschenbacher v. Reynolds Tobacco Co. 498 F. 2d 821 (9th Cir. 1974)
Frazier v. South Florida Cruises 19 U.S.P.Q. 2d 1470 (E.D. Pa. 1991)
Abdul-Jabbar v General Motors Corp. 75 F.3d 1391 (9th Cir. 1996)
White v. Samsung Electronics America, Inc. 971 F. 2d 1395 (9th Cir. 1992)
Supra note 3
Jennifer E. Rothman, ‘The Inalienable Right of Publicity’, The Georgian Law Journal,
Vol.101:185, 2012
30. Paulsen v. Personality Posters, Inc. 299 N.Y.S. 2d 501 (N.Y. 1968)
31. Jennifer R. Scharf, ‘Shooting for the Stars: A Call for Federal Legislation to Protect
Celebrities’ Privacy Rights’, Buffalo Intellectual Property Law Journal, Vol.3:2, 164-192
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the celebrity if it involves any substantial contribution of value to the
society. Courts have upheld the publishing of parodies of celebrities
as not mere lampooning, but, as exposure of the weakness of the
idea or value that the celebrities symbolize in the society.32 It has also
been ruled that if the publication contains significant transformative
elements, it will enjoy the First Amendment protection and the
courts will be less likely to interfere with the economic value
protected by the right of publicity.33 If the predominant purpose
of a publication is merely an expressive comment on or about a
celebrity rather than the exploitation of the commercial value of the
celebrity’s identity, courts have refused to intervene.34 A realistic
painting of international golfer Tiger Woods was held to being
convey enough expressive content to reject a request for injunction
as it was not capitalizing solely on a literal depiction of Woods but
instead used a collage of images in addition to his image to combine
in an artistic form a historic event in sports history and to convey a
message about the significance of his achievements in that event.35

Publicity Rights in Commonwealth Countries:
Canadian courts either extend the principles of tort
law to protect the personality of celebrities against wrongful
misappropriation or apply the common law doctrine of passing off
against unauthorized use of image, voice or likeness of celebrities.36
The B.C. Supreme Court ruled that an amateur body builder who
had posed for a photograph for a fee to be used as cover piece in
Vancouver Magazine can restrain the photographer from publishing
his image commercially in posters and greeting cards in view of the
implied limitation in the contractual relationship and by holding
that the photographer is committing a breach of the contract.37 The
decision on the Ontario Court of Appeal postulates that in the matter
of tort of misappropriation of personality, the defendant bears the
onus to prove there was no misappropriation and the right survives
the death of the celebrity for a period of at least 14 years against such
misappropriation which action can be maintained by his estate.38
However, the Ontario trial court recognized the predominant
32.
33.
34.
35.
36.

Cardtoons v. Major League Baseball Players Association 95 F. 3d 959 (10th Cir. 1996)
Comedy III Productions Inc. v. Saderup Inc. 21 P. 3d 797 (Cal. 2001)
Doe v. TCI Cablevision 110 S.W. 3d 363 (Mo. 2003)
ETC Corp. v. Jireh Publishing, Inc., 332 F. 3d 915, 938 (6th Cir. 2003)
Athens v. Canadian Adventure Camps Ltd., (1977) 17 O.R. 245; Krouse v. Chrysler
Canada Ltd. (1973) 40 D.L.R. (3d) 15
37. Joseph v. Daniels (1986) 11 C.P.R. (3d) 544, 4 B.C.L.R. (2d) 239 (S.C.).
38. Gould Estate v. Stoddard Publishing Co. (1998), 39 O.R. (3d) 545, 161 D.L.R. (4th) 321
(C.A.)
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purpose doctrine and held that if the purpose of use of the portrait
is charitable and commemorative and is neither exploitative nor
commercial, its purpose and effect is to perpetuate in a dignified
and creative fashion the memory of the celebrity which was also
held to be in public interest to the sports world falling into the
protected category and such usage do not form misappropriation.39
Although Canada does not have a constitutional provision like
the First Amendment of the United States, Canadian courts have
held that if the subject of the activity is the celebrity and not public
interest, courts will intervene.40 Susan argues that although the
Canadian courts have consistently affirmed the value of personality
rights and have even infused proprietary qualities to them, yet it has
been playing an ever ambiguous role of introducing ‘public policy
limitation’ which requires further clarification on the subject.41
In the United Kingdom, common law tort of passing off is
recognized to award damages for the misappropriation of the
celebrities’ reputation.42 United Kingdom is the only country in
Europe which has no specific statute for protection of publicity
rights. UK courts initially were not prepared to maintain an action
against misappropriation of the right of publicity of celebrities if
their images are used to promote the sale of products with which
their career is not associated.43 However, misleading and false
attribution to celebrities was recognized as suitable for a passing off
action by the English courts.44 It was only recently that the courts
in England have come to recognize that celebrities commercially
exploit their images by endorsing products which are well outside
their field of expertise and therefore a passing-off action can be
maintained now even if the claimant and the defendant do not share
a common field of activity.45 Courts in Ireland have not had an
occasion to conclusively decide whether or not celebrities in Ireland
have the right to control the commercial exploitation of their image
and identity.46 However, civil jurisdiction countries like Germany
and France also recognize the publicity rights of celebrities.

39. Horton v. Tim Donut Ltd. (1997), 45 B.L.R. (2d) 7, affd 104 O.A.C, 234
40. Supra note 38
41. Susan H. Abramovitch, Misappropriation of Personality, Canadian Business Law
Journal, Vol.33, 2000, pp.230-246
42. Reckitt & Colman Products Ltd. v. Borden Inc. [1990] 1 All E.R. 873
43. McCulloch v May [1947] 65 R.P.C. 58, See also Taverner Rutledge Ltd. v. Trexapalm Ltd.
[1977] R.P.C. 275
44. Clark v. Associated Newspapers [1998] R.P.C 261
45. Irvine v. Talksport Ltd. [2002] 2 All E.R 414 (H.C)
46. Emmanuel Kolawole Oke, Image Rights of Celebrities in the Digital Era: Is there a Need
for the Right of Publicity in Ireland?, Irish Journal of Legal Studies, Vol.4(1), 2014, 92-117.
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Australian courts have also adopted the test of passing off
to protect the publicity rights. Australian courts were prepared
to protect the publicity rights of celebrities once deception and
damage of defendants are proved.47 A shoe manufacturer was
ordered to pay damages to a famous movie actor who had played
the character Crocodile Dundee 48 when similarities of his movie
character was imitated in the sale of the products. Subsequently,
courts in Australia also recognized the registration of images
of face of celebrities as valid trade marks 49 subject however to
the requirement of misrepresentation. In circumstances where
products were advertised as ‘genuine bootlog’, passing-off action
was established as it was not sufficient to prevent misrepresentation
which misled many purchasers who thought that they were buying
goods approved by the genuine producer and marketer.50

Celebrities Rights in Digital Era:
Several celebrities have filed applications for protection of
their names 51 in the trademark registry which include Beyonce
Knowles, Shawn Corey Carter, BritneySpears, Paris Hilton, Elvis
Presley, Muhammad Ali, Donald Trump, Celine Dion, Paul
Newman. The publicity rights of celebrities over their images cast
in hologram media which is now technologically made to not only
give appearances, but also entertain by giving performances or
by participating in interactive conversion has thrown up several
legal issues and challenges.52 The technology revolution behind
Computer - Generated Imagery (CGI) and the creation of synthetic
actors who could be possibly inspired or modeled from celebrities
have also thrown up several moral, ethical and legal challenges to
the publicity rights. Pamela argues that while the celebrity whose
identity may be used for the re-animation into digital characters
needs to be sufficiently remunerated, they should not be seeking to
make windfall profits and there has to be a scheme for compulsory
licensing 53 of their publicity rights to be commercially exploited by
the digital producers, programmers and directors as the actor has
already been paid off and there is no fresh contribution.
47.
48.
49.
50.
51.

Henderson v. Radio Corp. Pty. Ltd. [1960] S.R. (N.S.W.) 576
Hogan v. Koala Dundee Pty (1988) 20 F.C.R 314
Talmax Pty Ltd. v. Telstra Corp. Ltd. (1996) 36 IPR 46
Hutchence v. South Seas Bubble (1986) 6 IPR 473
News Letter of the Law Offices of Gerard Fox, Inc., Los Angles “Tupac Lives!”, April 12,
2013 available at www.lawofficesofgerardfox.com as accessed on 20th September 2014
52. Ibid.
53. Pamela Lynn Kunath, “Lights, Camera, Animate! The Right of Publicity’s Effect on
Computer-Animated Celebrities”, 29 Loy.L.A.l. Rev. 863 (1996)
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In dealing with the digital actors and their copyrights issue,
it is argued by Leslie that infringement and fair use should be
interpreted with some liberality to accommodate new technologies
of creation 54 . The digitally animated revolution involving motion
picture capture technology appears to be presently poised to be
judged on the existing body of law on publicity rights in the absence
of specific statutes. Jenny Chronicles states that in the Australian
jurisdiction, several professional athletes have been able to seek
protection in a number of cases while coming to protect their names
in the domain names and against cybersquatting, however, cautions
that the complexity of law in this area needs reform in Australia as
the present practice of trademarking celebrity image complements
the tort of passing off in protecting goodwill only.55 Jung concludes
that intellectual property, privacy and unfair competition laws fail
to solve problems of unauthorized uses of celebrity personas on
social networking websites.56 It is argued by Jung that the image of
their persona is a matter of protection for the celebrities since they
have a financial incentive to control all the commercial facets arising
out of the internet or social media to the fullest extent; to prevent
the unjust enrichment by third parties to capitalize on the web
traffic that the celebrities’ name or likeness could produce; for noneconomic perspectives like to directly connect to fans and interact
with their adorning public or to advance their charitable interests
and causes or in the case of politicians to explain their policies.57
Sometimes when the traditional media stand by the celebrities, the
social networking media can launch a tirade forcing celebrities to
make amends to protect and vindicate their reputation. 58

Celebrity Rights in India
Privacy rights have always been a constitutional guarantee
against infringement by the State and its agencies in India
hovering over the interpretation of Articles 19 and 21 and they
will not be available against private perpetrators. However, the
54. Leslie Kurtz, ‘Digital Actors and Copyright – From the Polar Express to Simone’, 21
Santa Clara High Tech. L.J. 783 (2004) Vol.21:4 pp.783-805
55. Jenny Swee Gaik Ng, Protecting a Sports Celebrity’s Goodwill in Personality in Australia,
Sports Law eJournal, Art.6 (2008)
56. Andrew M. Jung, Twittering Away the Right of Publicity: Personality Rights and
Celebrity Impersonation on Social Networking Website, 86 Chi.-Kent. L.R. 381 (2011)
57. Ibid
58. See, Mohanlal to return National Games performance fees after criticism over band
Lalisom’s performance, The Indian Express available at http://indianexpress.com/
article/entertainment/regional/mohanlal-to-return-national-games-performance-feesafter-criticism-over-bands-performance2281047/ last accessed on February 9, 2015.
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initial recognition came from the Delhi High Court when it held
that the right of publicity has evolved from the right of privacy
and it vests in an individual the exclusive right to profit from
it.59 The unauthorized use of the photograph of Amitabh Bachan
and the logo and the format of the famous television show Kaun
Banega Crorepathi was restrained.60 In the Phoolan Devi case, in
view of the challenge raised by her against the false depiction of
her private life, the Delhi High Court earlier passed an interim
injunction against the exhibition of the movie ‘Bandit Queen’ by its
director Shekar Kapoor 61 and also restrained its producers from
nominating it and exhibiting it for the Oscar awards.62 Politician
Arun Jaitley was able to successfully injunct the cybersquatting and
trafficking involving his name by the domain name ‘arunjaitley.
com’,63 while the industrial conglomerate Tatas was able to prevent
mass emails being sent by the defendants unauthorisedly seeking
to portray as if Tata Sons Ltd and its Chairman Ratan Tata have
endorsed its campaign 64 . The assignee of the popular singer
Daler Mehndi was able to seek an injunction against the use by the
defendants of the domain name ‘dalermehndi.net’ 65 and also obtain
a permanent injunction and damages from the defendants who
were unauthorisedly selling dolls bearing his likeness and signing
voice.66 Unauthorised use of the photograph of the celebrity couple
Amitabh Bachan and Jaya Banchan by a jewellery company was
restrained by Titan Industries whose brand Tanishq was endorsed
by the celebrity couple.67 Legendary cricketer Saurav Ganguly was
able to challenge the cashing in of his success by his employer and
the popular tea brand viz. Tata Tea which was organizing without
his consent an opportunity to the consumers to congratulate him
before settling the case amicably. 68

59. ICC Development (International) Ltd. v. Arvee Enterprises 2003 (26) PTC 245 Del
60. Celador Productions Ltd. v Gautam Mehrotra and Anr. Legalcrystal.com/681002
decided by Delhi High Court on January 18, 2002.
61. Phoolan Devi v. Shekar Kapoor and Anr. Legalcrystal.com/694434 decided by the Delhi
High Court on December 1, 1994
62. M/s. Kaledioscope (India) Private Ltd. and Anr v. Phoolan Devi and Anr. Legalcrystal.
com/716649 decided by the Delhi High Court on January 19, 1995
63. Jaitley v. Network Solutions Private Limited 181 (2011) DLT 716
64. Tata Sons Ltd. v. Chak C.S. (O.S.) No.392 of 2004
65. D.M. Entertainment v. Jhaveri (1147/2001)
66. D.M. Entertainment Pvt. Ltd. vs. Baby Gift House CS (OS) No893 of 2002
67. Titan Industries Limited v. Ramkumar Jewellers CS (OS) No.2662 of 2011.
68. Sourav Ganguly v. Tata Tea since amicably settled between the parties in the Calcutta
High Court
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Indian celebrities have now become extremely cautious and
zealous in protecting their publicity rights. Amitabh Bachan who
enjoys his trademark baritone voice has been taking exception to
the voice look-alike used for the promotion of a gutka brand, while
Rajnikant, the superstar of the South Indian cinema, has cautioned
the media and others by way of legal notices published in popular
national and regional newspapers against use by anyone involving
his style, mannerisms, name or memorabilia or commercialization
of his persona when his movie Baba was released and recently in
September 2014, he successfully secured an interim injunction from
the Madras High Court in relation to the forthcoming feature film
Main Hoon Rajnikanth against using his name, image, caricature,
characteristic style of dialogue delivery etc.69 The Madras High
Court has recently issued a permanent injunction against the
release of this film which had been certified by the censor board
70
by holding that "on seeing the title of the movie, the name of
Rajinikanth alone gets etched in the minds of people." However, it
must be cherished that there is no specific statute in India to protect
the publicity rights of celebrities and the said right has been refined
and distilled from the constitutional right to privacy. But, the present
trend of the judicial pronouncements in India seem to suggest that
they are open to recognizing the passing-off and misappropriation
of persona tests in relation to publicity rights of celebrities.

Celebrity Rights of Sports Persona in India:
India neither has a statute for the protection of the rights of
celebrities nor is there a national or state legislation for regulation of
sports, but merely has the National Sports Policy, 2001. However,
the Sports Broadcasting Signals (Mandatory Sharing with Prasar
Bharati) Act, 2007 was enacted with an objective of providing
access to the largest number of listeners and viewers, on a free to air
basis, of sporting events of national importance through mandatory
sharing of sports broadcasting signals with Prasar Bharti which
only seeks to curtail monopoly in transmission of sports events.

69. The Hindu, September 18, 2014 available at http://www.thehindu.com/entertainment/
rajinikanth-moves-court-against-main-hoon-rajinikanth-makers/article6419434.ece last
accessed on September 20, 2014
70. A. Subramani, To Protect Rajini’s Rights, Madras HC Blocks Censor-Certified Hindi
Film ‘Main Hoon Rajinikanth, available at http://www.indiatimes.com/entertainment/
to-protect-rajinis-rights-madras-hc-blocks-censorcertified-hindi-film-main-hoonrajinikanth-230071.html last accessed on February 9, 2015.
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However, the celebrity and publicity rights of sports stars
in India have been well recognized by the Indian judiciary. The
apex court recognized that a sportsperson cannot be compelled
against his wish to appoint a publicity agency in perpetuity as it
ruled that a contract of agency/management is incapable of specific
performance and to enforce such performance will be inequitable;
granting an injunction against the sportsperson would have the
effect of compelling him to be managed by the agent which would
amount to a decree of specific performance of an agreement of
fiduciary or personal character or service which is dependent on
mutual trust, faith and confidence. Thus, reasoning, in the case of
cricketer Zaheer Khan, the Supreme Court held that a clause which
is in restraint of trade is hit by section 27 of the Contract Act as
it restricts him “from his future liberty to deal with the person he
chooses for his endorsements, promotions, advertising or other
affiliation and such a type of restriction extending beyond the
tenure of the contract is clearly hit by section 27 of the Contract Act
and is void”.71
In the case involving the marketing rights of cricketer Yuvaraj
Singh, the Mumbai High Court noticed that “success on the cricket
field translates into a potential for commercial gain… To the
millions of fans, cricketers are icons – a status which is purveyed on
the electronic media in advertising for a whole range of consumer
products. The game in its modern form is all about marketing.
And marketing is what translates individual success on the field
into commercial success off the field” and held that the clause in
the promotion agreement with Yuvaraj Singh cannot be upheld to
direct a sportsman to employ an agent or manager in whom there is
a loss of confidence.72
The Delhi High Court was called upon to decide in a quo
warranto petition on whether Sachin Tendulkar’s nomination to
the Rajya Sabha under Article 80 (3) of the Constitution of India
as a person having special knowledge and practical experience
in art is sustainable. It was reasoned by the court that art has no
satisfactory definition and sports also fulfill some major artistic
roles and pointed out that the framers of the Constitution of India
have adopted the principle of nomination in Rajya Sabha to ensure
71. Percept D’Mark (India) Pvt. Ltd. v. Zaheer Khan AIR 2006 SC 3426
72. Percept Talent Management Pvt. Ltd. and Anr. v. Yuvraj Singh and Anr. legalcrystal.
com/365912 decided by Mumbai High Court on December 7, 2007
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that the nation receives the services of the most distinguished
persons of the country who have earned distinction in their field of
activity and held that it could not find any error requiring judicial
interference to assail the nomination to the Rajya Sabha of Sachin
Tendulkar .73 Thus, the celebrity status of sportspersons and their
publicity rights as well as their credentials to be nominated to Rajya
Sabha have also been upheld by the Indian judiciary.

Conclusion:
The western jurisdictions have achieved significant strides
in protecting the rights of sports celebrities through statutory
prescriptions and common law pronouncements. The conditions
of their working, including the contracts for their employment in
sports is well governed in such jurisdictions. Their intellectual
property rights enforcement is also well recognized. However,
jurisdictions like India, need to really catch up with the same by
not only expanding its constitutional reach, but, also by amending
its existing IP legislations as well as by enacting sports legislations
to protect the persona around sports persons to entitle them to
effectively harness and exploit their intellectual property, artistic
rights and athletic feats more so in the digital and social networking
media.

************

73. Ram Gopal Singh Sisodia v. Union of India legalcrystal.com/954897 decided the Delhi
High Court on December 19, 2012.

Corporate Governance under the
Companies Act, 2013
A. M. Sridharan *

“Historic Feat” 1
The six-decade old regulations that govern corporates in the
country namely.,The Companies Act which is determined and
administered by the Government of India, through the Ministry of
the Corporate affairs . The Companies Act,1956 which was formed
to regulate the few companies that existed then but in reality could
not satisfy the requirement of day to day improvements with the
fast growing trend of the business corporate. The act has been
amended several times notably in 19882 , 1996 3 , 19984 and 20005 .
Since all these amendments were done in bits and pieces , the need
arose for restructuring the Act6 and sweeping changes brought
about in 2013 .As many of the provisions are inadequate, irrelevant
and outdated . The Companies Act, 2013 framed by the legislators
is divided into 29 chapters containing 470 Sections as against 658
Sections in the Companies Act, 1956. The Central Government has
*

Company Secretary and formerly Dy. Registrar of Companies, Karnataka, Bangalore

1.

Statement by Sachin Pilot, The Ministry of Corporate Affarirs, http://articles.
economictimes.indiatimes.com/2013-08-08/news/41202337_1_companies-bill-affairsminister, last visited 22.6.2015

2.

The Companies (Amendment )Act,1988 by Act 31 of 1988, s. 4

3.

The Companies (Amendment )Act 1996 by Act No.22 of 1996,

4.

The Companies (Amendment )Act 1999 ,
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The Companies (Amendment )Act ,2000 by Act No.53 of 2000
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http://www.thetaxinfo.com/2013/09/highlights-of-new-companies-act-2013/last
visited 22.6.2015.
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appointed Thursday, 12 September 2013 as the date on which some
notified sections the Companies Act, 20137 shall come into force.
The Ministry of Corporate Affairs has notified 183 sections of the
new Companies Act, 2013, which came into effect from April 1,
2014. With this, 283 of 470 sections of the Act have got notified in a
phased manner.
When a company is incorporated the certificate of incorporation
issued by the Registrar of Companies under Section 35 of the said
Act8 , as proved in Salim9 Case amounted to conclusive evidence
suggesting that all the requirements of the said Act have been
complied with in respect of registration and matters precedent and
incidental thereto and that the association is a company authorised
to be registered and duly registered under this Act.
The effect of the conclusiveness of the Certification of
Incorporation is that the registration of a company once done under
the 1956 Act, cannot be cancelled even it is found later on to be
obtained by furnishing incorrect or false information. The recourse
available to the Registrar was to file a winding up petition under
Section 43310 on just and equitable grounds with the concerned
High Court. The Registrar cannot invoke Section 56011 of the said
Act which enables the Registrar to strike off the company as because
Section 560 itself can be invoked only when the Registrar had
reasonable cause to believe that the company was not carrying on
business or in operation. There is no analogous provision to Sec.35
of the 1956 Act under the new Companies Act, 2013.

7.

The Companies Act,2013.Act N0.18 of 2013.

8.

(Sec 35. Of the Companies Act,1956 deals with Conclusiveness of certificate of
incorporation .A certificate of incorporation given by the Registrar in respect of any
association shall be conclusive evidence that all the requirements of this Act have been
complied with in respect of registration and matters precedent and incidental thereto,
and that the association is a company authorised to be registered and duly registered
under this Act.)

9.

In Salim Akbarali Nanji and Others Vs. Union of India and others and Development Cooperative Bank Limited and Others (2003) 113 Comp Cas 141 (Bom), the Hon’ble Bombay
High Court held at para 6 that the position of law is very clear that once a company is
born, the only method to get it extinguished is not by assailing its incorporation, since
the certificate of incorporation is conclusive, but by resorting to the provisions of the
Companies Act which provide for winding up of companies.

10. (Sec.433 of the Companies Act,1956 deals with circumstances under which a company
can be wound up by a tribunal)
11. (Sec.560 of the Companies Act,1956 deals with power of the registrar to strike defunct
companies off register.)
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Understanding the Sec. 4(5)(ii)(b)12 of the Companies Act,
2013 which enables the Registrar, where after reservation of name,
if it was found that the name was applied by furnishing wrong or
incorrect information and if the company has been incorporated, to
take action for striking off the name of a company from the register
of companies or make a petition for winding up company, after
giving an opportunity of being heard.
Further, under Sec. 7(7)13 National Company Law Tribunal is
empowered to direct the removal of the name of a company from
the register of companies, after giving a reasonable opportunity
of being heard on an application made to it and on being the
Tribunal satisfied that the company has been got incorporated by
furnishing any false or incorrect information or representation
or by suppressing any material fact or information in any of the
documents or declaration filed or made for incorporating such
company or by any fraudulent action. While the Registrar has been
vested with powers to strike off the name of the company, if the
name of the company is obtained by furnishing wrong or incorrect
information, the Tribunal is empowered to order cancellation of the
registration of the Company, if the company has been incorporated
by furnishing any false or incorrect information or representation
etc. This is the precise reason that the provisions relating to
conclusive evidence of certificate of incorporation has been omitted
from the Companies Act, 2013.
The definition “body corporate” has undergone a sea change
between the 1956 Act and the 2013 Act. The definition under both
the Acts are reproduced below: Body Corporate under the 1956 Act:
12. Sec. 4(5)(ii)(b) of the Companies Act,2013, states that if the company has been incorporated,
the Registrar may, after giving the company an opportunity of being heard— (i) either
direct the company to change its name within a period of three months, after passing an
ordinary resolution; (ii) take action for striking off the name of the company from the
register of companies; or (iii) make a petition for winding up of the company.
13. Sec.7.(7) of the Companies Act,2013 states that without prejudice to the provisions of
sub-section (6), where a company has been got incorporated by furnishing any false
or incorrect information or representation or by suppressing any material fact or
information in any of the documents or declaration filed or made for incorporating such
company or by any fraudulent action, the Tribunal may, on an application made to it,
on being satisfied that the situation so warrants,— (a) pass such orders, as it may think
fit, for regulation of the management of the company including changes, if any, in its
memorandum and articles, in public interest or in the interest of the company and its
members and creditors; or (b) direct that liability of the members shall be unlimited; or
(c) direct removal of the name of the company from the register of companies; or (d) pass
an order for the winding up of the company; or (e) pass such other orders as it may deem
fit: Provided that before making any order under this sub-section,— (i) the company
shall be given a reasonable opportunity of being heard in the matter; and (ii) the Tribunal
shall take into consideration the transactions entered into by the company, including the
obligations, if any, contracted or payment of any liability
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Section 2(7) “body corporate” or “corporation” includes a company
incorporated outside India but does not include – (a) a corporation
sole; (b) a co-operative society registered under any law relating to
co-operative societies; and (c) any other body corporate (not being
a company as defined in this Act), which the Central Government
may, by notification in the Official Gazette, specify in this behalf.
A comparison of the two definitions would reveal that
corporation sole has been omitted from the 2013 Act. The reason
being now a one person company14 is allowed to be registered
under the new Companies Act, 2013 as a private limited company
subject to such restrictions and limitations imposed under the new
said Act.
In the Companies Act, 1956, the Central Government
by Companies (Amendment) Act, 2000 mandated that private
companies shall have a minimum paid-up-capital of Rs.1 lakh
or such higher paid up capital as may be prescribed and public
companies shall have a minimum paid-up-capital of Rs.5 lakhs or
such higher paid up capital as may be prescribed. The Companies
Act, 2013 as originally enacted by the parliament included the
minimum paid up capital requirements for a private company and
a public company.
However, in order to give impetus to the concepts “make
in India” and “easy of doing business”, the Parliament by
Companies (Amendment) Bill, 2014 removed 15 these minimum
paid up capital restrictions from the definition of private company
and public company in Section 2(68) and 2(71). The effect of this
removal of minimum paid-up-capital requirements is now that a
14. ( Sec.3(1(c) of the Companies Act, 2013 states ‘one person, where the company to be
formed is to be One Person Company that is to say, a private company, by subscribing
their names or his name to a memorandum and complying with the requirements
of this Act in respect of registration: Provided that the memorandum of One Person
Company shall indicate the name of the other person, with his prior written consent in
the prescribed form, who shall, in the event of the subscriber’s death or his incapacity
to contract become the member of the company and the written consent of such person
shall also be filed with the Registrar at the time of incorporation of the One Person
Company along with its memorandum and articles: Provided further that such other
person may withdraw his consent in such manner as may be prescribed: Provided also
that the member of One Person Company may at any time change the name of such
other person by giving notice in such manner as may be prescribed: Provided also that
it shall be the duty of the member of One Person Company to intimate the company the
change, if any, in the name of the other person nominated by him by indicating in the
memorandum or otherwise within such time and in such manner as may be prescribed,
and the company shall intimate the Registrar any such change within such time and in
such manner as may be prescribed).
15. Clause 2 of the Companies (Amendment) Bill, 2014 with effect from17.12.2014
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private company or a public company can be incorporated by each
subscriber subscribing to minimum of one share having face value
of any amount. Under the 1956 Act, only a public company has
been obligated to obtain certificate of commencement of business16
whereas under the 2013 Act, no obligation is imposed on a public
company to obtain certificate of commencement of business.
However, under Section 11, both the private and public company
are required to file a declaration that every subscriber to the
memorandum has paid the value of the shares agreed to be taken
by him which obviously the minimum of Rupees One lakh in the
case of a private company or Rupees Five Lakhs in the case of public
company unless otherwise the subscribers have agreed to subscribe
higher amount under the subscription clause of the Memorandum
of Association.
Under the Companies (Amendment) Bill, 2014, Sec. 11
was sought to be amended partially in line with the amendment
of definition of private and public company. The effect of the
amendment, if carried, is that a declaration is still required to be
filed with the Registrar before commencing the business that the
subscribers have actually paid the value of the shares to the share
capital of the company in respect of the shares, which may even
be one share, agreed to be taken by them way of subscription
clause. Now the Parliament has completely omitted 17 the entire
Sec. 11 of the Companies Act, 2013 on 13.05.2015. As and when the
Companies (Amendment) Bill, 2014 is notified, both the private and
public companies can commence their business immediately after
their incorporation.
However, the companies which are governed by sectoral
regulators such as RBI (Banking and Non-banking finance
companies), IRDA (Insurance companies), SEBI are required to get
approval from these regulators before commencing their business.
Under the 1956 Act, a private company can have a maximum of
50 members excluding past and present employees of the company.
The Companies Act, 2013 has increased the maximum number of
members for a private company, save one Person Company, to two
hundred 18 excluding past and present employees of the company.19
16. Sec.149 of the Companies Act,2013.
17. The Companies (Amendment )Act,2015 Act No.21of 2015 with effect from 25.5.2015.
http://www.prsindia.org/uploads/media/Company/Companies%20Act,%202015.
pdf last visited 22.6.2015.
18. Sec.2(68) of the Companies Act, 2013
19. see Sec.33(2) of the Companies Act, 1956
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When it comes to articles of association dealing with internal
regulations of the company under the 1956 Act in terms of Section
26, it was not mandatory for a public limited company to have its
own articles of association, if a public company has chosen not to
have its own articles of association, then the Regulations in Table A
of the 1956 Act would automatically apply to such public company
and the same can be found in Section 28(2) of the 1956 Act which is
reproduced below:299 Section 28(2): - In the case of any such company which
is registered after the commencement of this Act, if articles are not
registered, or if articles are registered, in so far as the articles do not
exclude or modify the regulations contained in Table A aforesaid,
those regulations shall, so far as applicable, be the regulations of the
company in the same manner and to the same extent as if they were
contained in duly registered articles.
Under the Companies Act, 2013 whether it is a private
company or public company, it is mandatory to have its own articles
of association. A careful scrutiny of Section 7(1)(a) and Section 5 of
Companies Act, 2013 more particularly sub-sections (6) and (7) of
Section 5 would reveal the same and the Sec.7(1)(a) and sub-sec. (6)
and (7) of Sec.5 are reproduced below:Section 7(1) – There shall be filed with the Registrar within
whose jurisdiction the registered office of a company is proposed
to be situated, the following documents and information for
registration, namely:(a) the memorandum and articles of the company duly signed
by all the subscribers to the memorandum in such manner as may
be prescribed……..
Section 5(6) – The articles of a company shall be in respective
forms specified in Tables, F, G, H, I and J in Schedule-I as may be
applicable to such company
Section 5(7) – A company may adopt all or any of the
regulations contained in the model articles applicable to such
company. Another salient feature of 2013 Act is entrenchment of
articles of association.
The dictionary meaning of entrenchment is “fortification”.
Section 5(3) now enables the subscribers/members of a company
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to prescribe in the articles of association that certain articles can be
altered only by way of a resolution, which is more restrictive than
a special resolution is passed. The entrenchment of certain articles
in the articles of association can be made on the formation of the
company.
In case a company has not made entrenchment of certain
articles in the articles of association at the time of formation of
the company, the said entrenchment can be made only by an
amendment made to the articles of association and that amendment
in the case of a private company is required to be approved by all
the members of the private company and in the case of a public
company by way of a special resolution passed by the members of
the company. Under the Companies Act, whenever a special and
ordinary resolution is sought to be approved, it is always meant
to be members present in the meeting and voting in favour of the
resolution and in case of resolution approved by postal ballot, the
members participating in the postal ballot and voting in favour of
the resolution.
Section 5(4), when it comes to entrenchment of articles by a
private company, which entrenchment is sought to be done by an
amendment to the Articles contemplates consent of all the members
of the company. Therefore, in case of a private company individual
consent from all the members are required for amending the Articles
for entrenchment of certain articles in the Articles of Association.
Therefore, in a private company, even if one member abstains or
refuses to give consent for introducing entrenchment provisions in
the articles of association, then the same cannot be done.
Under the 1956 Act, at the time of incorporation a declaration20
is required to be given to the Registrar of Companies that all the
requirements of the Act and rules there under have been complied
with, in respect of registration and matters precedent and incidental
thereto and such declaration can be given either by an advocate of a
Supreme Court or of a High Court, an Attorney or a Pleader entitled
to appear before the High Court or a Secretary or a Chartered
Accountant in a whole time practice in India, who is engaged in the
formation of a company or by a person named in the articles as a
director, manager or secretary of the company. Now, under the 2013
Act, this declaration 21 is required to be given by a person named as
20. Sec.33(2) of the Companies Act, 1956
21. Sec.7(1)(b) of the Companies Act, 2013
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a director, manager or secretary in the article in addition to any of
those professionals engaged in the formation of the company.
The Central Government has now introduced a Form
called INC 2922 whereby this single integrated from is notified for
incorporating a company instead of filing several forms such as
INC 1(Application for name availability), INC 7, DIR 12 and INC22.
To become a director in a company or for a person who is named as
a director in the Articles of association, such person is required to
obtain a Director Identification Number (DIN) 23 and the same must
have been obtained by such person either prior to becoming director
or prior to incorporation of a company. In this integrated Form, the
subscribers can apply for availability of name as well as upload
the incorporation documents such as Memorandum and Articles
for incorporation and also seek approval of Director Identification
Number and the Central Government has directed to the Registrars
of Companies to dispose of this integrated incorporation form
within 48 hours of filing the form.
The subscribers can seek approval of only one name in this
form as because they are required to attach the Memorandum
and Articles in that name for the purpose of incorporation
simultaneously. The new integrated form itself has been brought
into by taking into account the mantra of the NDA Government,
“Make in India” and “easy of doing business”.
In the days to come our country is going to play a significant
role in becoming the business hub of the world. The impediments
caused in the process under the Companies Act is cumbersome.
There are 283 sections which are not notified yet . Specific steps
shall be taken for inviting foreign investments. There is a need to
take reforms on an urgent basis and that is why revamping is done
taking into account the interest of the stakeholders, professionals
and protection of the investors . Lets look forward for a better
corporate governance in the future.

************
22. Rule 36 in Companies (Incorporation) Rules, 2014, with effect from 01.05.2015,
23. (The concept of a Director Identification Number (DIN) has been introduced for the
first time with the insertion of Sections 266A to 266G of Companies (Amendment) Act,
2006. As such, all the existing and intending Directors have to obtain DIN within the
prescribed time-frame as notified).

Role of ILO in wage policy
– An Indian Scenario
Dr. Ambika R Nair *

Introduction
On 11th April, 1919 the ILO
(International Labour
Organisation) was established with the aim to improve the living
and working conditions of the labour class all over the world. Since
1919 India its member and it is one among the chief industrial
nations. ILO was also a source for Indian Labour Legislations. The
approach of India with regard to International Labour Standards
has always been positive. The ILO instruments have provided
guidelines and useful framework for the evolution of legislative
and administrative measures for the protection and advancement
of labour interest.
ILO has adopted several conventions and recommendations
related to matters like employment of women, children, young
persons, holidays, weekly rest, hours of work, night work, industrial
safety, health, social security, wages and wage fixation. . In more
recent years, the ILO has been paying increased attention to matters
relating to the wages, cost of living and indeed the whole problem
of the income policies and economic growth. Ever since the Second
World War increases in wages have been accompanied by more or
less continuously rising prices. In these circumstances the question
frequently asked is whether the origin of inflation is due to the rising
levels of demand or the increased wage. The answer to this question
is clearly important for the determination of policy measures aiming
at maintaining economic stability or encouraging economic growth.
*

Assistant Professor, Dr.Ambedkar Govt. Law College, Pondicherry.

Role of ILO in wage policy - An Indian Scenario

289

ILO AND INDIAN LEGISLATION
India has so far ratified 43 Conventions and 1 protocol of the
ILO, which is much better than the position obtaining in many other
countries. Even where for special reasons, India may not be in a
position to ratify a Convention, India has generally voted in favor of
the Conventions reserving its position as far as its future ratification
is concerned. The impact of the ILO standards in the form of
conventions and recommendations on Indian Labour Legislation
is direct and indirect. To ensure the payment of decent wages
has been a fundamental concern of the ILO since its foundation.
The original constitution of the organization, established in 1919
listed “the provision of an adequate living wage” among the
improvements in conditions of labour urgently required combating
social unrest and promoting peace. It specified as an objective for
member state “the payment to the employed of a wage adequate
to maintain a reasonable standard of life as this is understood in
their time and country. According to ILO the elements to be taken
into consideration in determining the level of minimum wages
shall , so far as possible and appropriate in relation to national
practice and conditions, include (a) the needs of workers and
their families, taking into account the general level of wages in the
country the cost of living , social security benefits, and the relative
living standards of other social groups; and (b) economic factors,
including the requirements of economic development, levels of
productivity and desirability of attaining and maintaining a high
level of employment. The 1944 Philadelphia Declaration concerning
the aims and purposes of the ILO affirmed that “Poverty anywhere
constitute a danger to prosperity everywhere and advocated
world programmers that will achieve “a minimum living wage
to all employed and in much of such protection”. More recently
the Declaration of Principle and Programmes of Action adopted
by the 1976 Tripartite World Conference on Employment, Income
Distribution and Social progress and the International Division of
labour included a recommendation that, as a part of basic-need,
development strategy, wage policies should “ensure minimum
level of living”2 .

1.

From ILO convention 131 of 1970

2.

Johnson G.A. ILO London : Europe Publications 1970, p170
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Although there was never any doubt that the regulation of
wages came within the purview of the organization, it approached
the problem with some caution. “Wages”, as defined by the ILO,
refers to “remuneration or earnings which are payable in virtue of
a written or unwritten contract of employment by an employer to
an employed person”3. The ILO therefore has a right and a duty
to tackle the question of wages internationally. Its hesitancy in
beginning the job was due to its realization that the international
regulation of wages was an even more difficult matter. Wages
were paid in a wide variety of currencies, and, when the ILO began
to function, the relationship of these currencies to one another
fluctuated from day to day in the most disconcerting manner.
Further, there is no objective way to determine what an adequate
living wage in one country may not be adequate in another. Again
‘the raising of standard of living’ may be accomplished either by
increasing the aggregate national income or by redistributing the
national income, or by a combination of both. Wages questions
inevitably involve extremely controversial issues, not only of social
justice but also of economic, financial and political policy.
Objectives laid down by the ILO of the wage policy in a
developing economy are :
1.		 To abolish mal practices and abuses in wage payment.
2.		To set minimum wages for workers whose bargaining
position is weak because they are either unorganized or
inefficiently organized, accompanied by separate measure
to promote the growth of trade unions and collective
bargaining.
3.		 To obtain for the workers a just share in the fruits of economic
development, supplemented by appropriate measures to
keep worker’s expenditure on consumption of goods, in
step with available supplies so as to minimize inflationary
pressure; and
4.		 To bring about efficient allocation and utilization of man
power through wage differential, and where appropriate
system of payment results4.

3.

See ILO convention No.95 Article 1

4.

Bhagikuwak T. Ni Economics of Labour and social welfare p.410
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Although there was never any doubt that the regulation of
wages came within the purview of the industrial labour organization
it approached the problem with due caution. The mandate indeed
was clear. ILO’s recommendations have also influenced the Indian
labour legislation. They are the guides for national action. So they
can be implemented even in stages. The establishment of the ILO
and India’s membership has brought about “remarkable changes
in the country’s attitude towards labour and labour questions” 5.

Implementation of ILO Recommendations on wages by India
The ILO’s expert committee that examined the question of
minimum wage fixing and related problems with special reference
to developing countries in September / October 1967 has indicated
the following criteria which are traditionally employed by wage
fixing authorities:
• Worker’s needs
• The employer’s capacity to pay
• Wages or incomes elsewhere in the economy; and
• The requirement of economic development    
It also took note that if the concept of human need, is
interpreted very broadly in a poor economy, it will lead to the
setting up of wages at a level which throws out of work many of
those who are in great economic needs. On the other hand, if it is
interpreted too narrowly, it will have little effect on actual wages
and may indeed be taken as an excuse for paying wages that are
quite unreasonably low. It therefore draws the distinction between
a subsistence standard which covers the barest needs of workers
and some what higher standard of living which should take greater
account of social needs and which could be seen as a future target.
ILO has adopted several conventions and recommendations
related to matters like employment of women, children, young
persons, holidays, weekly rest, hours of work, night work, industrial
safety, health, social security, wages and wage fixation ILO has
adopted several conventions related to wage payments. India has
ratified only few conventions.
The Minimum wage fixing machinery convention 1928
(No:26) and Supplementary Recommendation (No:30):
5.

Pillai P. P, ‘India and the International Labour Organisation’, Patna, (1931) p.117
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The Minimum wage fixing machinery convention 1928
(No:26) provides that ratifying states undertake to create or
maintain machinery whereby minimum rates of wages can be fixed
for workers employed in certain of the trades or parts of trades in
which and arrangements exists for the effective regulation of wages
by collective agreement or otherwise and wages are exceptionally
low. The intention was to provide for the obligation to create,
but not necessarily follow in those cases in which the need for it
was felt6 . The convention also provides for the establishment of a
national system of supervision and sanctions, to ensure that persons
concerned are informed of the minimum rates of wages in force and
that wages are not paid at less than these rates. A worker who has
been paid wages at less than the rates in question shall be entitled
to recover, by legal proceedings, the amount by which he has been
underpaid, subject to certain limitation of time. Information on the
practical application of the convention should be communicated to
the ILO at periodical intervals.
The Supplementary Recommendation (No.30) spelt out
certain general principles on the matter. In particular it advocated
that investigations be conducted by the minimum wage-fixing
machinery in the trade or part of trade concerned. It also called
attention to the principle that men and women should receive equal
remuneration for work of equal value. It was also stated that, for
the purpose of determining the minimum rates, the wage-fixing
body should take account of the necessity of enabling the workers
concerned to maintain a suitable standard of living and of having
regard to rates of wages paid for similar work. Provision should also
be made for the review of the rates fixed. The Recommendation also
referred to arrangements for informing the employers and workers
of the rates in force, official supervision of the rates actually paid,
penalties as well as preventive measures.
Convention No:26 has been ratified by more than ninety states.
India has ratified this convention and based on this convention the
Minimum Wage Act 1948 was passed for the creation of minimum
wage fixing machinery in certain trades.
In India, minimum wages machinery does do not have the
function of changing wage structure but rather of determining the
general development of the wage level. As soon as the minimum
6.

Internatonal Labour Code, Note 95 under Act 255, p.171.
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wage rise above the wage norms inflation will be triggered
and the wage structure will remain the same. In India, there are
multiple minimum wages depending on the regions, occupations,
qualification etc. An extreme case is in India more than 1200
minimum wages exist. In India the system is especially complicated
as in addition to national minimum wages, states can set regional
minimum wage following a recommendation from tripartite body in
regions where wage bargaining has a very low coverage. Minimum
wages can also be set through collective bargaining in sectors which
are strongly unionized7.
The 1949 Protection of wages Convention (No:95) and
Recommendation (No:85)
The purpose of this convention was to protect the workers
against practices which might place them under the excessive
dependence of the persons who employ them and also to ensure the
prompt and full payment of wages after defining the term ‘Wages’,
and the persons to whom this applies, the convention allows the
exclusion of certain persons who are not employed in manual
labour or are employed in domestic service. As regards substance,
the convention set a number of standards, relating to the form in
which the wages should be paid, and the freedom of the workers to
dispose of his wages.
The convention also includes provisions on limitation to
deduction from wages, protection against attachment or assignment
to the extent necessary for the maintenance of the worker and his
family, the treatment of workers as privileged creditors in the event
of bankruptcy or judicial liquidation of an undertaking, the regular
payment of wages, the day and place of payment, information of
workers, penalties and other measures ensure the application of the
convention.
The difficulties which have prevented a number of
governments from ratifying the convention sometimes lie in the
compulsory character of most of its provisions, while in the countries
concerned the principles of freedom of countries, the main difficulty
is found to be the scope of the convention, which is wider than that
of National Legislation. India has not ratified this convention till
now.
7.

Hansjorg Herr and Milka Kazandziska Principles of minimum wage policy-Economics,
Institutions and Recommendations, GLU-March 2011
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In India , Payment of Wages Act, 1936 regulates the payment
of wages to certain classes of people employed in industry and
its importance cannot be under-estimated8 . The Act guarantees
payment of wages on time and without any deductions except
those authorized under the Act. The Act provides the responsibility
for payment of wages, fixation of wage period, time and mode of
payments of wages, permissible deduction as also casts upon the
employer a duty to seek the approval of the Government for the
acts and permission for which fines may be imposed by them.
The 1951 Equal Remuneration Convention (No.100)
It lays down the general principle that each state which
ratifies this convention shall promote and in so far as consistent
with the methods operation in its country for determining of
remuneration, ensure the application to all workers of the principles
equal remuneration of men and women workers for work of equal
value. It also provides that the principle of equal remuneration for
work of equal value may be applied by means of national laws or
regulations, legally established or recognized machinery for wage
determination, collective agreements or a combination of these
means.
This convention is supplemented by a Recommendations (No:
90) which gives more detailed guidance on the means of application
of the principle of equal remuneration. It points out in greater detail
the measure which could be taken in fields in which the government
exercises direct or indirect control and the manner by which the
practical application of the principle of equal remuneration might
be promoted.
This convention has been ratified by 96 states and its
implementation is making steady progress. India has ratified this
convention and Equal Remuneration Act 1976 was passed in order
to provide for equal remuneration to men and women workers for
the same work or work of a similar nature and for the prevention of
discrimination on the guards of sex 9.
The other conventions which are adopted by ILO related
to wages are Minimum Wage Fixing Machinery (Agriculture)
Convention (No: 95), 1951, Recommendation No: 89. The 1970
8.
9.

Statement of Objects and Reasons- Payment of Waes Act, 1936.
Statement of Objects and Reasons-Equal Remuneration Act, 1976
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Minimum Wage fixing convention (No: 131) and Recommendation
(No: 135) etc but these conventions are not ratified by India till now.

Economic Development
The last half century, the period covered by the history of the
international labour organization, has seen economic and social
changes in the world so great as to justify the term “transformation”.
In recent year’s chief characteristics of this transformation has
been “the revolution of rising expectations”. This has excited the
ambitions of the people of the world, most of whom are still living
in conditions of poverty. In co-operation with other members of the
limited nation’s family of organizations, the ILO has been sharing in
the world wide enterprise of converting poverty into prosperity.
“Poverty anywhere constitutes a danger to prosperity
everywhere”. These words in the Declaration of Philadelphia
adopted by the International Labour Conference in 1944, are true
whether poverty is due to unemployment of men, machines or
natural resources in economically developed countries or to under
employment or low productivity in economically under developed
countries.
The constitution of the ILO has fitted it well for this cooperative endeavor composed of representatives of governments,
employers and workers, the International Labour Conference and
the Governing Body of the International Labour Office Committee
a balanced forum for the consideration of social problems in their
economic bearing and of economic problems in their social bearing10.
Resulting from the deliberation of the conference at fifty three
sessions, the International Labour Code forms a balanced body
of standards for the improvement of conditions of life and labour
in the world full and expanding employment. Operation on this
balanced basis, the ILO has been enabled, through its technical cooperation activities, to give help to developing countries on a wide
range of problems on which the attainment of balance between the
social and economic aspects of policy is essential.
In recent years, the ILO has been paying increased attention to
the relation of wages to living costs and indeed to the whole problem
of wages and income policies and economic growth. Ever since
10. C144-Tripartite consultation(International Labour Standards) convention, 1976
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the Second World War increases in wages have been accompanied
by more or less continuously rising prices. In these circumstances
the question has been asked whether the origin of inflation is in
rising levels of demand or in wage increases pushing up costs and
prices. The answer to this question is clearly important for the
determination of policy measures aiming at maintaining economic
stability or encouraging economic growth.
In 196411 fresh impetus, was given to the ILO’s effort to work
out a wages and income policy related to economic development.
In the discussion a considerable measure of agreement emerged that
the ILO should have two main objectives. It should strive to work for
(a) distribution of income which is socially just, account being taken
of the need to achieve high levels of productive employment and
an equitable sharing of the responsibilities and reward of economic
growth; and (b) participation of free organizations of workers and
employers in taking decisions affection the distribution of incomes.
In working towards these objectives, the ILO is not concerned
merely with wages. The ILO has examined the problem of fair
distribution of all the fruits of production consideration of income
policy that involves study of a wide range of other matters including
taxation, social security, and measure for relating wages and other
incomes of national plans or programmes for economic growth.
In all this work a major pre occupation of the ILO must
continue to be holding a proper balance between social programs
and economic growth. India also to a great extent attempts to
implement the objectives of ILO in the state wage policy.
A new element in the situation has been created by the urge
toward, rapid economic development in the newly independent
countries. On the one hand research has continued to be undertaken
by the ILO on the extent to which real wages can be increased to
contribute to improved standards of living without prejudicing
long term economic growth. On the other hand action was taken
in preparation for the consideration by the conference in 1969 of
minimum wage fixing machinery and related problems with special
reference to the developing countries.

11. C122 Employment policy convention, 1964-ILO
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Conclusion
The ILO programmes embrace various areas of action. In the
first place the ILO acts as a general cleaning house of information
on the social and economic consequence of automation and
technological change and measures to deal with them. This involved
not only the collection of data and the prosecution of research but
the wide distribution of the results so as to make them practically
useful to governments, employers and workers throughout the
world.
Most important of all, the attainment of independence by
many new nations, coupled with the institution of new international
financial and economic arrangements to help them, have created
new demands on the ILO to assist in promoting the progress of
developing countries towards greater productivity and higher
standard of living.
Minimum wage policy supported by a strong social policy is
an efficient mechanism against poverty and income erosion in the
households. Minimum wage is one of the instruments which can
control wage dispersion and in this way reduce income inequality.
It also can help to prevent a general decline in the level of nominal
wages and deflationary developments. So often asked questions in
this regard are: who sets the minimum wage, how frequently is it
adjusted which criteria are taken into account when deciding about
the amount of the minimum wage mostly went unsatisfactorily
answered.
In the coming years, while measures for economic advancement
must continue to bulk largely in all socio-economic programmes, it
is possible and indeed desirable that social policy should become
more and more closely identified with the furtherance of respect of
human rights. Throughout the world there are signs of frustration
in the race for financial rewards; there are signs of increasing
awareness that material prosperity is worthwhile only to the extent
that it enhances human personality and human dignity. In view of
this, the ILO may well intensify its effort to promote those human
rights which are fundamental to its objective of balanced social and
economic progress.
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